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RULES  AND  REGULATIONS 


Title  29— Labor 

SUBTITLE  A— OFFICE  OF  THE  SECRETARY 
OF  LABOR 

PART  97— SPECIAL  FEDERAL  PROGRAMS 
AND  RESPONSIBILITIES  UNDER  THE 
COMPREHENSIVE  EMPLOYMENT  AND 
TRAINING  ACT 

Subpart  B — Indian  Manpower  Programs 

Pursuant  to  sections  602(a)  and 
302(e)  of  the  Comprehensive  Employ¬ 
ment  and  Training  Act  of  1974  (Pub.  L. 
92-203,  87  Stat.  839),  which  authorizes 
the  Secretary  of  Labor  to  prescribe  such 
rules,  regulations  and  guidelines,  as  he 
deems  necessary  to  carry  out  the  provi¬ 
sions  of  this  Act,  the  following  regula¬ 
tions  are  promulgated  to  facilitate  the 
implementation  at  the  earliest  possible 
date  of  Title  III,  section  302,  of  the  Act, 
Indian  Manpower  Programs. 

As  these  regulations  relate  to  public 
property,  loans,  benefits  or  contracts, 
they  have  been  excepted  from  the  ap¬ 
plication  of  the  notice  and  comments 
provisions  of  the  Administrative  Proce¬ 
dure  Act,  5  U.S.C.  553(a)  (2).  The  policy 
of  the  Department  of  Labor  as  stated  in 
29  CFR  2.7  is  not  to  use  this  exception 
as  a  basis  for  not  giving  opportunity  for 
notice  and  comment.  In  this  case,  in 
order  to  effect  promptly  the  purposes  of 
the  Comprehensive  Employment  and 
Training  Act,  it  is  contrary  to  the  public 
interest  to  delay  the  issuance  of  these 
regulations  to  the  extent  necessary  for 
the  preparation,  receipt  and  evaluation 
of  the  comments.  Accordingly  they  are 
not  issued  for  comments  prior  to  pub¬ 
lication  in  their  final  form. 

Nevertheless,  although  these  regula¬ 
tions  are  being  published  in  final  form 
and  are  made  effective  July  26,  1974,  it 
is  the  policy  of  the  Department  of  Labor 
to  solicit  and  consider  comments  on  its 
regulations.  Accordingly,  comments  will 
be  received,  just  as  though  this  docu¬ 
ment  were  a  proposal,  until  August  12, 
1974,  after  which  the  comments  received 
will  be  evaluated  and,  if  warranted, 
the  regulations  will  be  appropriately 
amended.  Meanwhile,  however,  in  the 
interest  of  expediting  the  program,  these 
regulations  shall  remain  in  force  until 
amended. 

Interested  persons  are  invited  to  sub¬ 
mit  comments,  data  or  arguments  to: 
Assistant  Secretary  for  Manpower, 
United  States  Department  of  Labor,  6th 
and  D  Streets,  NW.,  Washington,  D.C. 
20213.  Attention:  Pierce  A.  Quinlan,  Act¬ 
ing  Associate  Manpower  Administrator 
for  Manpower  Development  Programs. 

The  new  Part  97,  Subpart  B,  which 
shall  be  effective  July  26,  1974,  reads  as 
follows: 

Subpart  B — Indian  Manpower  Programs 

General 

97.101  Scope  and  purpose  of  Title  III,  sec¬ 

tion  302,  programs. 

97.102  Scope  and  purpose  of  this  subpart. 

97.103  Definitions. 

97.104  Eligibility  for  funds;  allocation  of 

funds. 


Grant  Planning,  Application  and 
Modification  Procedures 

Sec. 

97.110  Grant  planning,  application  and 

modification  procedures  In  general. 

97.111  Notification  of  Intent  to  apply  for 

prime  sponsorship;  consortium 
agreements. 

97. 1  i  2  Prime  sponsor  designation. 

97.113  Planning  process;  advisory  councils. 

97.114  Content  and  description  of  grant  ap¬ 

plication. 

97.1 15  Comment  and  publication  procedures 

relating  to  submission  of  grant 
application. 

97.116  Submission  of  grant  application. 

97.117  Standards  for  reviewing  grant  ap¬ 

plication. 

97.118  Application  approval,  grant  applica¬ 

tion. 

97.119  Application  disapproval. 

97.120  Use  of  alternative  prime  sponsors; 

services  by  the  Secretary. 

97.121  Modification  of  grant  agreement. 

97.122  Modification  of  Comprehensive  Man¬ 

power  Plan. 

Program  Operation 

97.130  Program  operation  in  general. 

97.131  Basic  responslbUities  of  prime  spon¬ 

sors. 

97.132  Eligibility  for  participation  in  a  Title 

III,  section  302,  program. 

97  133  Types  of  manpower  program  activity 
available. 

97.134  Training  allowances. 

97.135  Wages;  minimum  duration  of  train¬ 

ing  and  reasonable  expectation  of 
employment. 

97.136  General  benefits  for  program  par¬ 

ticipants. 

97.137  Prime  sponsor  review. 

97.138  Non-Federal  status  of  participants. 

97.139  Safety  and  health  requirements  for 

participants. 

97.140  Training  for  lower  wage  Industries; 

relocation  of  industries. 

97.141  Prime  sponsor  contracts  and  sub¬ 

grants. 

97.142  Cooperative  relationships  between 

prime  sponsor  and  other  man¬ 
power  agencies. 

Grant  Administration 

97.150  Grant  administration  in  general. 

97.151  Payment. 

97.152  Letter  of  credit. 

97.153  Payment  by  treasury  check. 

97. 1 54  Financial  management  systems. 

97.155  Audit  and  evaluation. 

97.156  Reporting  requirements  In  general. 

97.157  Quarterly  progress  report. 

97.158  Summary  of  client  characteristics 

report. 

97.159  Report  of  Federal  cash  transactions. 

97.160  Reallocation  of  funds. 

97.161  Allowable  Federal  costs. 

97.162  Allocation  of  allowable  costs  among 

progam  activities. 

97.163  Basic  personnel  standards  for  prime 

sponsors. 

97.164  Adjustments  in  payments. 

97.165  Termination  of  grant. 

97.166  Grant  closeout  procedures. 

97.167  Retention  of  records. 

97.168  Program  income. 

97.169  Procurement  standards. 

97.170  Nondiscrimination  and  equal  em¬ 

ployment  opportunities. 

Assessment  and  Evaluation 

97.180  Assessment  and  evaluation  In  gen¬ 

eral. 

97.181  Responsibilities  of  the  prime  sponsor. 


Sec. 

97.182  Responsibilities  of  the  Secretary. 

97.183  Limitation. 

97.184  Consultation  with  the  Secretary  of 

Health,  Education,  and  Welfare. 

Hearings  and  Judicial  Review 

97.190  Purpose  and  policy. 

97.191  Review  of  plans  and  applications; 

violations. 

97.192  Complaints;  filing  of  formal  allega¬ 

tion;  dismissal. 

97.193  Form. 

97.194  Contents  of  formal  allegations; 

amendment. 

97.195  Investigations. 

97.196  Opportunity  for  hearings;  when  re¬ 

quired. 

97.197  Hearings. 

97.198  Initial  certification,  decisions  and 

notices. 

97.199  Judicial  review. 

Authority:  Pub.  L.  93-203,  Secs.  602(a) 
and  302(e),  87  Stat.  839,  unless  otherwise 
noted. 

Subpart  B — Indian  Manpower  Programs 

General 

§  97.101  Scope  and  purpose  of  Title  III, 
section  302,  programs. 

It  is  the  purpose  of  Title  III,  section 
302,  of  the  Act  to  provide  job  training 
and  employment  opportunities  for  eco¬ 
nomically  disadvantaged,  unemployed 
and  underemployed  Indians  and  others 
of  native  American  descent  and  to  assure 
that  training  and  other  services  lead  to 
maximum  employment  opportunities 
and  enhance  self-sufficiency.  The  pur¬ 
poses  of  this  section  of  the  Act  are  to  be 
accomplished  by  the  establishment  of  a 
flexible  system  of  programs.  No  provi¬ 
sions  of  this  part  shall  abrogate  in  any 
way  the  trust  responsibilities  of  the  Fed¬ 
eral  government  to  Indian  bands  or 
tribes. 

§  97.102  Scope  and  purpose  of  this  sub¬ 
part. 

(a)  The  regulations  promulgated  to 
carry  out  the  Act  are  set  forth  in  29  CFR 
Parts  94-98.  As  each  substantive  title  of 
the  Act  provides  for  the  establishment 
of  a  specific  type  of  program,  the  regu¬ 
lations  promulgated  in  Parts  94  through 
98  provide  a  separate  part  for  each  basic 
type  of  activity  and  two  parts  deal  with 
general  matters  relating  to  the  Act.  This 
subpart  deals  with  all  matters  pertain¬ 
ing  to  the  implementation  and  operation 
of  Indian  Manpower  Programs  pursuant 
to  section  302  of  Title  in  of  the  Act.  It 
is  designed  to  contain  in  itself  all  the 
regulatory  material  under  the  Act  neces¬ 
sary  for  the  operation  of  section  302  pro¬ 
grams  except  where  specific  reference  is 
made  to  other  parts  of  this  title.  Except 
as  noted  in  this  subpart,  when  the  pro¬ 
visions  of  this  subpart  conflict  with  the 
provisions  of  other  regulations  under  the 
Act,  the  provisions  of  this  subpart  shall 
prevail. 

(b)  Statutory  authority  for  the  regu¬ 
lations  contained  in  this  Subpart  B  may 
be  found  in  sections  602 (a)  and  302(e)  of 
the  Act,  as  well  as  other  substantive  pro¬ 
visions  of  the  Act.  Applicable  statutory 
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provisions  other  than  section  602(a)  and 
302(e)  are  noted  generally  in  these 
regulations. 

§  97.103  Definitions. 

“Act”  shall  mean  the  Comprehensive 
Employment  and  Training  Act  of  1973 
(Pub.  L.  93-203,  87  Stat.  839). 

“Allocation”  shall  mean  the  distribu¬ 
tion  of  funds  among  prime  sponsors  ac¬ 
cording  to  the  formula  contained  in  this 
Subpart  B. 

“Area  of  substantial  unemployment” 
shall  mean,  in  relation  to  an  Indian 
tribe,  an  Indian  reservation  as  a  whole, 
with  a  rate  of  unemployment  of  at  least 
6.5  percent  for  a  period  of  3  consecutive 
months,  as  determined  by  the  Secre¬ 
tary  at  least  once  each  fiscal  year. 

“Capital  improvement”  shall  mean  any 
modification,  addition,  or  restoration 
which  Increases  the  usefulness,  produc¬ 
tivity,  or  serviceable  life  of  an  existing 
building,  structure,  or  major  item  of 
equipment  which  is  classified  for  ac¬ 
counting  purposes  as  “fixed  asset”  and 
the  recorded  value  is  increased  by  the 
cost  of  the  improvement  and  subject  to 
depreciation. 

“Certification”  shall  mean  a  legally 
binding  statement  that  certain  require¬ 
ments  have  been  fulfilled. 

"Client  community”  shall  mean  the 
group  or  groups  of  people  to  be  served 
by  a  program  or  program  activity;  for 
example,  the  unemployed  and  economi¬ 
cally  disadvantaged. 

“Consortium,”  for  Indian  manpower 
urograms,  means  an  agreement,  consist¬ 
ent  with  the  requirements  of  S  97.111, 
among  Indian  tribes,  bands,  groups, 
Alaskan  native  villages  and,  in  some 
cases,  public  and  private  nonprofit  agen¬ 
cies. 

“Contractor”  shall  mean  any  person, 
corporation,  partnership,  or  similar  en¬ 
tity  or  a  public  agency  which  enters  into 
a  contract  with  a  grantee,  or  with  a  sub¬ 
grantee  under  the  Act. 

“Construction”  shall  mean  the  erec¬ 
tion,  installation,  or  assembly  of  a  new 
facility  or  a  major  addition,  expansion, 
or  extension  of  an  existing  facility,  and 
the  related  site  preparation,  excavation, 
filling  and  landscaping  or  other  land 
improvements. 

“Department”  shall  mean  the  United 
States  Department  of  Labor  and  includes 
each  of  its  operating  agencies  and  other 
organizational  units. 

“Dependent”  shall  mean: 

(a)  Any  relative  who  is  a  member  of 
the  immediate  household  of,  and  for 
whom  the  participant  has  or  has  as¬ 
sumed,  a  responsibility  for  support:  Pro¬ 
vided,  That,  the  following  relatives  need 
not  be  members  of  the  participant’s 
household,  if  the  participant  is  the  head 
of  family: 

(1)  Parents  of  the  participant  head 
of  family; 

(2)  Children  of  the  participant  head 
of  family; 

(3)  Relatives  of  the  participant  head 
of  family  who  are  unemployable  because 
of  physical  or  mental  disability;  or 

(b)  Any  individual  who: 


(1)  Is  currently  being  supported  by 
the  participant  head  of  family  and  is  a 
member  of  the  participant’s  Immediate 
household;  and 

(2)  During  the  preceding  twelve 
months,  earned  less  than  $750.00. 

“Economically  disadvantaged”  shall 
mean  a  person  who  is  a  member  of  a 
family: 

(a)  Which  receives  cash  welfare  pay¬ 
ments,  or 

(b)  Whose  annual  income  in  relation 
to  family  size  does  not  exceed  the  pov¬ 
erty  level  determined  in  accordance  with 
criteria  established  by  the  Office  of  Man¬ 
agement  and  Budget  (OMB) . 

“Employing  agency”  for  purposes  of 
public  service  employment  programs 
shall  mean  any  employer  designated  by 
a  prime  sponsor  subgrantee,  or  by  the 
Secretary  of  Labor  to  employ  partici¬ 
pants  pursuant  to  public  service  employ¬ 
ment  programs  under  the  Act.  The  term 
shall  include  an  eligible  applicant,  pro¬ 
gram  agent  or  other  subgrantee  when 
acting  as  an  employer. 

“Federal  reservation”  shall  mean  lands 
which  have  been  set  aside  for  Indian 
tribes  and  for  which  the  United  States 
is  trustee,  as  identified  by  the  Bureau  of 
Indian  Affairs,  Including  non-trust  land 
under  the  tribal  jurisdiction. 

“Governor”  shall  mean  the  chief  exec¬ 
utive  officer  of  a  State,  or  his  designee. 

“Grantee”  shall  mean  any  Individual 
or  organization,  including  a  prime  spon¬ 
sor  under  Title  I  or  Title  III  of  the  Act, 
or  an  eligible  applicant  under  Title  n 
of  the  Act  which  receives  a  grant  from 
the  Department  to  establish  or  operate 
any  program  or  activity  under  the  Act. 

“Governing  body”  for  purposes  of  In¬ 
dian  manpower  programs  under  both 
Title  n  and  section  302  shall  mean  a 
body  consisting  of  duly  elected  repre¬ 
sentatives  or  a  body  appointed  by  a  duly 
elected  official  who  have  the  authority  to 
provide  services  to,  and  to  enter  into 
contracts,  agreements  and  grants  on  be¬ 
half  of  the  individuals  who  elected  them 
or  elected  the  appointing  officials,  and 
who  are  recognized  as  having  such  au¬ 
thority  by  the  appropriate  Federal  or 
State  agencies. 

“Health  care”  includes  but  is  not  lim¬ 
ited  to  preventive  and  clinical  medical 
treatment,  voluntary  family  planning 
services,  nutritional  services,  and  appro¬ 
priate  psychiatric,  psychological  and 
prosthetic  services,  to  the  extent  any 
such  treatment  or  services  are  necessary 
to  enable  a  participant  to  obtain  or  re¬ 
tain  employment  under  the  Act. 

“Indian  band”  shall  mean  a  commu¬ 
nity  of  Indians  which  is  recognized  as  an 
Indian  entity,  and  who  identify  them¬ 
selves  in  relationship  to  a  historically 
recognized  tribe,  live  in  a  contiguous 
geographic  area,  have  been  historically 
recognized  as  such  a  community  by  other 
communities  located  in  geographic  prox¬ 
imity  to  the  subject  community,  and  who 
have  an  existing  recognized  system  of 
selecting  representatives  who  have  au¬ 
thority  to  speak  for  and  on  behalf  of  "the 
band. 

“Indian  or  Alaskan  entity”  shall  mean 
an  Indian  tribe,  band,  or  group,  or  an 


Alaskan  native  village  as  defined  in  this 
section. 

“Indian  group”  shall  mean,  except  in 
the  case  of  Alaskan  native  groups,  a  com¬ 
munity  of  Indians,  other  than  a  band, 
which  is  recognized  as  an  Indian  entity, 
and  which  identifies  itself  in  relation¬ 
ship  to  a  historically  recognized  tribe, 
lives  in  a  contiguous  geographic  area, 
has  been  historically  recognized  as  such 
a  community  by  other  communities  lo¬ 
cated  in  geographic  proximity  to  the  sub¬ 
ject  community,  and  which  has  an  exist¬ 
ing  recognized  system  of  selecting  repre¬ 
sentatives  who  may  speak  for  and  on 
behalf  of  the  group. 

“Indian  tribe”  shall  mean  a  distinct 
political  community,  which  who  exercises 
powers  of  self-government  and  which  has 
historically  exercised  such  powers  on  be¬ 
half  of  individuals  who  identify  them¬ 
selves  as  Indians  who  as  a  community, 
have  been  historically  recognized  as  an 
Indian  tribe.  Such  tribe  must  have  an 
existing  recognized  system  for  selecting 
representatives  to  speak  for  and  on  be¬ 
half  of  the  tribe. 

“Low-income  level”  shall  mean  an  an¬ 
nual  income  of  $7,000  for  a  family  of  four 
with  respect  to  income  In  1969;  for  any 
later  year  it  shall  mean  that  amount 
which  bears  the  same  relationship  to 
$7,000  as  the  Consumer  Price  Index  for 
that  year  bears  to  the  Consumer  Price 
Index  for  1969,  rounded  to  the  nearest 
$1,000. 

“Native  village”  shall  mean  any  tribe, 
band,  clan,  group,  village,  community  or 
association  in  Alaska,  listed  in  sections 
11  and  16  of  the  Alaskan  Native  Claim 
Settlement  Act  (Pub.  L.  92-203)  which 
has  been  determined  by  the  Secretary  of 
the  Interior  to  be  composed  of  25  or  more 
natives. 

“Obligation”  shall  mean  the  amount  of 
Federal  funds  which  the  Department  has 
legally  committed  and  authorized  a  prime 
sponsor  to  expend. 

“Offender”  shall  mean  any  person  who 
is  confined  in  any  type  of  correctional 
institution,  including  a  community-based 
facility,  or  who  is  subject  to  any  stage  of 
the  judicial,  correctional  or  probationary 
process  where  manpower  training  and 
services  may  be  beneficial,  as  determined 
by  the  Secretary  of  Labor,  after  consul¬ 
tation  with  judicial,  correctional,  pro¬ 
bationary,  or  other  appropriate 
authorities. 

“OMB”  shall  mean  the  Office  of  Man¬ 
agement  and  Budget. 

“Participant”  shall  mean  an  individual 
who  qualifies  and  receives  or  takes  part 
in  activities  or  services  under  provisions 
of  the  Act. 

“Placement”  shall  mean  the  hiring  into 
unsubsidized  employment  by  an  em¬ 
ployer  of  an  individual  referred  by  the 
prime  sponsor  or  its  subgrantee  or  con¬ 
tractor  for  a  job  or  an  interview,  provid¬ 
ing  that  the  prime  sponsor  subgrantee  or 
contractor  completed  all  of  the  following 
steps:  (a)  made  prior  arrangements  with 
the  employer  for  referral  of  an  individual 
or  individuals;  (b)  referred  an  individual 
who  had  not  been  specifically  designated 
by  the  employer;  (c)  verified  from  a  re¬ 
liable  source,  preferably  the  employer. 
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that  the  individual  had  entered  on  a  job; 
and  (d)  recorded  the  transaction  on  an 
employer  form  or  other  appropriate 
form. 

(1)  Short-term  placements  are  in  job6 
which  are  expected  to  have  a  duration  of 
3  days  or  less; 

(2)  Mid-term  placements  are  in  jobs 
which  are  expected  to  have  a  duration 
from  4  days  to  150  days;  and 

(3)  Long-term  placements  are  in  jobs 
which  are  expected  to  have  a  duration  of 
more  than  150  days. 

Placement  does  not  include  referral  to 
another  program  activity,  enrollment  in 
education  or  training  courses  not  sup¬ 
ported  under  the  Act,  or  entrance  into 
the  Armed  Forces.  The  transitioning  of  a 
participant  into  unsubsidized  employ¬ 
ment  which  does  not  meet  the  definition 
of  “placement”  above,  shall  be  classified 
as  “self -placement.”  Self  placement  shall 
mean  the  hiring  of  an  individual  in  un- 
Placement  does  not  include  referral  to 
subsidized  employment,  which  is  a  result 
of  his  own  effort.  This  can  occur  after 
intake  service  or  a  referral  by  the  prime 
sponsor  or  any  of  its  contractors  or  sub- 
grantees,  or  at  the  outset  of  program  par¬ 
ticipation  as  a  result  of  intake  and  as¬ 
sessment  or  after  receiving  program 
services. 

“Poverty  level”  shall  mean  the  annual 
income  threshold  below  which  families 
are  considered  to  live  in  poverty,  as  de¬ 
termined  in  accordance  with  criteria  es¬ 
tablished  by  the  Director  of  the  Office  of 
Management  and  Budget. 

“Prime  sponsor”  for  Indian  manpower 
programs,  shall  mean  an  Indian  tribe, 
band  or  group  or  Alaskan  native  village, 
a  combination  of  such  entities,  or  a 
public  or  private  for  profit  or  nonprofit 
agency  selected  by  the  Secretary,  meet¬ 
ing  the  requirements  of  §  97.111,  which 
has  entered  into  a  grant  with  the  De¬ 
partment  to  provide  comprehensive 
manpower  services  under  Title  III,  sec¬ 
tion  302,  of  the  Act. 

“Professional  work”  shall  mean  work 
performed  by  an  individual  acting  in  a 
bona  fide  professional  capacity  as  such 
term  is  used  in  section  13(a)(1)  of  the 
Fair  Labor  Standards  Act. 

“Public  service”  shall  mean  service 
normally  provided  by  government  and 
includes,  but  is  not  limited  to,  work  in 
such  fields  as  beautification,  conserva¬ 
tion,  crime  prevention  and  control,  edu¬ 
cation,  environmental  quality,  fire  pro¬ 
tection,  health  care,  housing  and  neigh¬ 
borhood  improvements,  manpower  serv¬ 
ices,  park,  street  and  other  public  facility 
maintenance,  pollution  control,  prison 
rehabilitation,  public  safety,  recreation, 
rural  development,  solid  waste  removal, 
transportation,  veteran  outreach  and 
other  fields  of  human  betterment  and 
community  improvement.  It  excludes 
building  and  highway  construction  work 
(except  that  which  is  normally  per¬ 
formed  by  the  prime  sponsor  or  eligible 
applicant)  and  other  work  which  inures 
primarily  to  the  benefit  of  a  private 
profit  making  organization. 

“Rate  of  unemployment”  shall  mean 
the  number  of  unemployed  persons,  as  a 


percentage  of  the  total  number  of  per¬ 
sons  in  the  civilian  labor  force,  as  deter¬ 
mined  by  the  Secretary. 

“Secretary”  shall  mean  the  Secretary 
of  the  United  States  Department  of 
Labor  or  his  designee.  » 

“SESA”  shall  mean  State  employment 
security  agencies  affiliated  with  the 
United  States  Employment  Service,  es¬ 
tablished  by  the  Wagner-Peyser  Act  of 
1933,  as  amended.  The  term  shall  include 
the  system  of  public  employment  service 
offices  and  Unemployment  Insurance 
offices. 

“State  reservation”  shall  mean  an 
Indian  reservation  recognized  by  the 
State  in  which  it  is  located. 

“Subgrantee”  shall  mean  any  govern¬ 
mental  unit  or  private  nonprofit  agency 
which  receives  a  grant  from  a  prime 
sponsor  under  the  Act. 

“Sufficient  size  and  scope”  for  Indian 
manpower  programs  under  section  302 
of  the  Act  shall  mean  a  tribe,  band, 
group,  or  Alaskan  native  village,  or  a 
combination  of  tribes,  bands,  groups,  or 
Alaskan  native  villages  composed  of  at 
least  1,000  individuals  who  have  a 
governing  body,  or,  in  the  case  of  con¬ 
sortia,  are  capable  of  performing  both 
the  functions  required  of  a  governing 
body  and  those  necessary  to  administer 
a  comprehensive  manpower  program. 

“Supportive  or  manpower  services” 
shall  mean  services  which  are  designed 
to  contribute  to  the  employability  of 
participants,  enhance  their  employment 
opportunities,  assist  them  to  retain  em¬ 
ployment,  and  facilitate  their  movement 
into  permanent  employment  not  sub¬ 
sidized  under  the  Act. 

“Underemployed  person”  shall  mean  a 
person  who  is  working  part-time  but 
seeking  full-time  work  or  persons  who 
are  working  full-time  but  receiving 
wages  below  the  poverty  level.  For  pur¬ 
poses  of  Title  n  and  public  service  em¬ 
ployment,  persons  who  are  working  part- 
time  for  the  employing  agency  may  be 
considered  underemployed  and,  as  such, 
be  hired  only  if  their  selection  does  not 
violate  the  maintenance  of  effort  re¬ 
quirements  of  the  Act. 

“Unemployed  person”  shall  mean  for 
Title  HI,  section  302,  activities,  except 
in  the  case  of  welfare  recipients: 

(a)  A  person  who  is  without  a  job 
and  who  wants  and  is  available  for  work, 
defined  as  follows : 

(1)  A  person  who  is  without  a  job  is 
a  person  who  did  not  work  during  the 
calendar  week  preceding  the  week  in 
which  the  determination  of  his  eligi¬ 
bility  for  participation  is  made.  Except 
in  the  case  of  persons  described  in  para¬ 
graph  (a)(2)  of  this  section,  the  deter¬ 
mination  of  who  wants  and  is  available 
for  work  will  be  made  by  the  prime  spon¬ 
sor  of  his  designee  and  persons  who  have 
been  discouraged  from  seeking  work 
but  are  currently  available  for  work, 
shall  not  be  excluded  from  eligibility. 

(2)  If  a  person  is  confined  in  a  jail, 
penitentiary  or  other  correctional  in¬ 
stitution,  and  there  is  a  reasonable  ex¬ 
pectation  that  release  will  follow  the 
completion  of  training  within  a  reason¬ 


able  time,  he  shall  be  considered 
unemployed. 

(3)  A  person  is  not  to  be  considered  to 
be  available  for  work  if  he  is  without  a 
job  because  of  participation  in  an  on¬ 
going  strike  or  lock-out  at  his  usual  place 
of  employment. 

(b)  In  the  case  of  welfare  recipients, 
and  except  for  purposes  of  section  103 
and  202  of  the  Act,  the  term  “unem¬ 
ployed  person”  shall  mean  an  adult  who, 
or  whose  family,  receives  supplemental 
security  income  or  money  payments  pur¬ 
suant  to  a  State  plan  approved  under 
the  Social  Security  Act,  Title  IV,  (Aid 
to  Families  with  Dependent  Children), 
or  under  the  Social  Security  Act,  Title 
XVI  (Supplemental  Security  Income  for 
the  Aged,  Blind  and  Disabled) ,  or  would 
be  eligible  for  such  payments  according 
to  the  standards  set  forth  at  45  CFR 
Part  233  and  20  CFR  Part  416  if  both 
parents  were  not  present  in  the  home, 
and 

( 1 )  Who  Is  available  for  work,  and 

(2)  Who  is  either  without  a  Job  or 
working  in  a  job  providing  Insufficient 
income  to  enable  such  a  person  and  his 
family  to  be  self-supporting  without 
welfare  assistance. 

“Unemployment  compensation”  shall 
mean  compensation  payable  in  accord¬ 
ance  with  the  provisions  of  a  State  or 
Federal  unemployment  compensation 
law,  and  payments  of  unemployment  as¬ 
sistance  in  accordance  with  the  pro¬ 
visions  of  the  Disaster  Relief  Act,  trade 
readjustment  allowances  in  accordance 
with  the  provisions  of  the  Trade  Expan¬ 
sion  Act,  and  payments  or  similar 
assistance  or  allowances  In  accordance 
with  the  provisions  of  any  other  Fed¬ 
eral  law. 

§  97.104  Eligibility  for  funds;  allocation 
of  funds. 

(a)  Eligibility  for  funds.  Funds  shall 
be  allocated  by  the  Secretary  only  to 
prime  sponsors.  The  Secretary,  before 
entering  into  a  grant  with  a  prime  spon¬ 
sor  applicant,  shall  be  satisfied  that 
such  applicant  currently  has  or  is  able  to 
develop  the  capability  necessary  to  effec¬ 
tively  administer  and  operate  a  com¬ 
prehensive  manpower  program.  This 
shall  include,  but  not  be  limited  to,  the 
capability  to  maintain  the  necessary 
records  and  accounting  system,  properly 
administer  government  funds,  develop 
employment  and  training  positions, 
negotiate  and  administer  subgrants, 
evaluate  program  performance  and 
maintain  any  required  personnel  merit 
program.  Previous  experience  in  operat¬ 
ing  an  effective  multicomponent  man¬ 
power  program  is  one  indication  of  capa¬ 
bility  to  administer  a  comprehensive 
manpower  program.  In  addition,  before 
entering  into  grants  with  prime  sponsors 
which  are  consortia,  public  or  private 
nonprofit  agencies,  or  private  for  profit 
organizations,  the  Secretary  must  be 
satisfied  that  the  plans  submitted  by 
such  prime  sponsor  applicants  shall  ade¬ 
quately  and  equitably  serve  all  members 
who  will  be  served  by  the  prime  sponsor 
applicant.  A  prime  sponsor  shall  be  (me 
of  the  following: 
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(1)  Independently  eligible  prime 
sponsor.  An  Independently  eligible  prime 
sponsor  shall  be  an  Indian  or  Alaskan 
entity  which  has: 

(1)  A  governing  body; 

(ii)  An  identifiable  resident  population 
of  at  least  1,000  individuals  or  which  is 
entitled  to  an  allocation  of  at  least 
$50,000;  and 

(lii)  The  capability  of  administering  a 
comprehensive  manpower  program. 

In  the  case  of  a  reservation  with  more 
than  one  tribe,  each  tribe  which  is  in¬ 
dependently  eligible  in  accordance  with 
the  criteria  of  this  paragraph  shall  be 
entitled  to  a  separate  grant.  Such  tribes, 
however,  shall  be  encouraged  to  form  a 
consortium  for  the  administration  and 
operation  of  a  comprehensive  manpower 
program. 

(2)  Consortium  prime  sponsor.  Indian 
or  Alaskan  entities  which  do  not  meet  the 
criteria  for  independent  prime  sponsor¬ 
ship  outlined  in  paragraph  (a)  (1)  of  this 
section  may  participate  in  a  consortium 
as  set  forth  below: 

(1)  Consortium  including  an  independ¬ 
ently  eligible  prime  sponsor.  An  Indian 
or  Alaskan  entity  may  enter  into  a  con¬ 
sortium  with  a  prime  sponsor  eligible 
under  paragraph  (a)  (1)  of  this  section. 
The  consortium  thus  formed  shall  be  the 
prime  sponsor,  and  a  member  of  an  en¬ 
tity  formed  by  the  members  must  be  des¬ 
ignated  as  the  administrative  arm  and 
be  delegated  the  responsibility  for  op¬ 
erating  the  program.  Such  a  consortium 
may  operate  in  more  than  one  state.  The 
administrative  unit  must  be  capable  of 
performing  both  the  functions  required 
of  a  governing  body  and  those  necessary 
to  carry  out  a  comprehensive  manpower 
program  as  prescribed  by  this  subpart. 

(ii)  Consortium  where  no  member 
meets  the  criteria  for  independent  prime 
sponsorship.  A  consortium  may  be 
formed  by  Indian  or  Alaskan  entities 
none  of  which  are  eligible  for  independ¬ 
ent  prime  sponsorship  under  paragraph 
(a)(1)  of  this  section,  provided  that: 

(A)  All  of  the  members  are  in  geo¬ 
graphic  proximity  to  one  another;  and 

(B)  The  combination  of  entities  has  a 
resident  population  of  at  least  1,000  per¬ 
sons;  or 

(C)  The  combination  of  entities  is  en¬ 
titled  to  an  allocation  of  at  least  $50,000. 

The  consortium  thus  formed  shall  be  the 
prime  sponsor,  and  a  member  or  an  en¬ 
tity  formed  by  the  members  must  be  des¬ 
ignated  as  the  administrative  arm  ana 
be  delegated  the  responsibility  for  op¬ 
erating  the  program.  The  administrative 
unit  must  be  capable  of  performing  both 
the  functions  of  a  governing  body  and 
those  necessary  to  carry  out  a  compre¬ 
hensive  manpower  program  as  prescribed 
by  this  subpart. 

(iii)  Consortia  involving  public  or  pri¬ 
vate  nonprofit  agencies.  An  Indian  or 
Alaskan  entity  may  enter  into  a  con¬ 
sortium  with  a  public  or  private  non¬ 
profit  agency.  The  consortium  thus 
formed  shall  be  the  prime  sponsor  and 
the  public  or  private  nonprofit  agency 
shall  be  the  administrative  arm.  This 
type  of  consortium  may  be  formed  where 


such  entity  is  not  independently  eligible 
for  prime  sponsorship,  chooses  not  to  be 
a  sponsor,  or  determines  that  such  a  con¬ 
sortium  will  provide  for  a  more  effective 
and  efficient  program.  Whenever  an 
Indian  or  Alaskan  entity  joins  with  a 
public  or  private  nonprofit  agency  to 
form  a  consortium,  such  agency  must  be 
capable  of  performing  both  the  functions 
required  of  a  governing  body  and  those 
necessary  to  administer  a  comprehen¬ 
sive  manpower  program.  The  minimum 
combined  population  requirement  of 
1,000  persons  shall  not  be  applicable  to 
this  type  of  consortium.  However,  the 
combined  allocations  for  the  members 
must  be  of  such  an  amount  that,  in  the 
opinion  of  the  Secretary,  it  will  be  pos¬ 
sible  and  feasible  to  provide  comprehen¬ 
sive  manpower  services  to  those  members 
of  the  consortium  who  are  in  need  of 
such  services.  Examples  of  eligible  agen¬ 
cies  are  Intertribal  Councils,  Title  I  prime 
sponsors  and  Tribal  Chairmen’s  Associa¬ 
tions. 

(3)  Public  or  private  nonprofit  agen¬ 
cies  as  prime  sponsors,  (i)  In  areas  where 
there  are  significant  numbers  of  eligible 
participants  but  there  are  no  Indian  or 
Alaskan  entities,  or  such  entities  do  not 
meet  the  criteria  for  independent  prime 
sponsorship  or  consortia  as  described  in 
paragraphs  (a)(1)  and  (2)  of  this  sec¬ 
tion,  or  meet  the  criteria  but  wish  to 
defer  sponsorship,  the  Secretary  shall 
enter  into  agreements  with  public  or  pri¬ 
vate  nonprofit  agencies  capable  of  ef¬ 
fectively  administering  comprehensive 
manpower  programs.  Such  agencies  in¬ 
clude  recognized  prime  sponsors  under 
Title  I. 

(ii)  If  there  are  no  Indian  or  Alaskan 
entities  in  an  area,  the  Secretary  may 
designate  any  prime  sponsor  he  deems 
appropriate  and  capable  of  providing  the 
services  needed  by  eligible  participants 
in  the  area.  Such  prime  sponsors  must 
agree  to  utilize  funds  provided  to  serve 
only  persons  designated  as  eligible  par¬ 
ticipants  in  S  97.132  and  to  serve  them  on 
as  equitable  a  basis  as  possible. 

(iii)  Where  there  are  Indian  or  Alas¬ 
kan  entities  which  do  not  meet  the  eligi¬ 
bility  criteria  for  independent  prime 
sponsorship,  or  who  decline  to  operate  a 
program,  the  Secretary  shall  designate  a 
prime  sponsor  he  deems  appropriate  and 
capable  of  providing  the  required  serv¬ 
ices,  except  that  the  Indian  or  Alaskan 
entities  shall  have  the  right  of  approval 
of  such  prime  sponsor,  provided: 

(A)  The  Indian  or  Alaskan  entity 
meets  the  definition  for  Indian  tribe, 
band,  group,  or  Alaskan  native  village 
and  can  prove  by  providing  the  Secretary 
with  a  list  of  its  members  residing  within 
the  designated  area,  that  it  represents  at 
least  1,000  individuals.  In  addition,  the 
Indian  or  Alaskan  entity  must  provide  a 
written  explanation  of  the  official  pro¬ 
cedures  utilized  to  select  its  spokesman. 
Such  Indian  or  Alaskan  entity  shall 
either  have  determined  it  does  not  wish 
to  sponsor  a  comprehensive  manpower 
program,  or  have  been  declared  ineligible 
for  independent  prime  sponsorship  be¬ 
cause  of  the  lack  of  a  governing  body  or 
because  of  its  inability  to  perform  the 


functions  necessary  to  carry  out  a  com¬ 
prehensive  manpower  program,  or; 

(B)  A  combination  of  tribes,  bands, 
groups,  or  Alaskan  native  villages,  as  de¬ 
fined  in  this  subpart,  can  prove,  by  pro¬ 
viding  the  Secretary  with  a  list  of  its 
members  living  within  the  designated 
areas,  that  when  combined,  such  combi¬ 
nation  represents  at  least  1,000  individ¬ 
uals.  Such  combination  shall  not  be  an 
independent  prime  sponsor  either  be¬ 
cause  it  chooses  not  to  become  a  prime 
sponsor,  or  lacks  the  ability  to  perform 
the  functions  required  of  a  governing 
body,  or  lacks  the  ability  to  perform  the 
functions  necessary  to  administer  a  com¬ 
prehensive  manpower  program,  as  de¬ 
fined  by  these  regulations,  or  both. 

(4)  Private  for  profit  prime  sponsors. 
The  Act  provides  that,  whenever  the  Sec¬ 
retary  determines  not  to  utilize  Indian 
tribes,  bands,  groups,  or  Alaskan  native 
villages,  he  shall,  to  the  maximum  ex¬ 
tent  possible,  use  public  or  private  non¬ 
profit  agencies.  Where  it  is  not  possible 
to  use  such  agencies,  private  for  profit 
agencies  may  be  utilized.  In  such  cases, 
the  Secretary  shall  determine  that  there 
are  no  public  or  private  nonprofit  agen¬ 
cies  capable  or  willing  to  provide  the 
services,  and  the  Indian  or  Alaskan  en¬ 
tities  to  be  served  must  agree  to  such 
sponsorship. 

(b)  Allocation  of  funds.  (1)  In  order 
to  insure  all  Indians  and  others  of  native 
American  descent  equal  accessibility  to 
funds  made  available  by  this  title,  funds 
will  be  allocated  using  a  formula  for  dis¬ 
tribution  after  making  any  necessary  ad¬ 
justments  based  on  the  appropriation 
level.  The  following  factors  shall  be  uti¬ 
lized  for  allocation  purposes  subject  to 
the  availability  of  data: 

(1)  The  relative  number  of  Indians  and 
others  of  native  American  descent  living 
in  such  area  as  compared  to  the  total 
number  of  Indians  and  others  of  native 
American  descent  living  in  all  States; 

(ii)  The  relative  number  of  unem¬ 
ployed  Indians  and  others  of  native 
American  descent  living  in  such  area  as 
compared  to  such  numbers  in  all  States, 
and 

(iii)  The  relative  number  of  adults  in 
families  with  an  average  income  below 
the  low  income  level  within  the  area 
compared  to  such  numbers  in  all  States. 

(iv)  The  Secretary  shall  provide  each 
prime  sponsor  with  an  amount  for  any 
fiscal  year  equal  to  90  percent  of  such 
prime  sponsor’s  or  area’s  manpower  al¬ 
lotment  for  the  preceding  fiscal  year,  as¬ 
suming  sufficient  funds  are  appropriated. 

(2)  For  the  purposes  of  the  Fiscal  Year 
1975  allocations  and  any  future  years,  if 
the  Secretary  determines  that  the  data 
available  are  inadequate,  funds  available 
for  section  302  programs  shall  be  allo¬ 
cated  in  accordance  with  the  best  data 
available,  as  determined  by  the  Secretary. 

(3)  Unobligated  funds.  If  by  the  end  of 
9  months  of  the  fiscal  year  no  eligible 
and  willing  prime  sponsor  has  been  iden¬ 
tified  by  the  Secretary  to  provide  serv¬ 
ices  to  Indian  tribes,  bands,  groups  or 
others  of  native  American  descent  re¬ 
quiring  such  services  in  any  area,  the 
Secretary  shall,  at  his  discretion,  make 
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such  funds  available  to  prime  sponsors 
serving  Indians  or  others  of  native  Amer¬ 
ican  descent  outside  of  the  area  to  which 
such  funds  were  originally  allocated  but, 
if  possible,  such  prime  sponsor  shall  be 
located  within  the  same  State. 

(4)  Publication  of  allocations.  The  al¬ 
locations  made  to  prime  sponsors  will  be 
published  in  the  Federal  Register  as 
soon  as  possible  after  the  appropriation 
for  any  fiscal  year  is  enacted. 

Grant  Planning,  Application  and 
Modification  Procedures 

§97.110  Grant  planning,  application 
and  modification  procedures  in  gen¬ 
eral. 

Sections  97.110-97.122  provide  the  pro¬ 
cedures  for  obtaining  and  modifying  a 
grant  to  operate  programs  under  section 
302  of  the  Act.  Specifically,  these  sections 
describe  the  procedures  in  the  grant 
award  process — from  a  prime  sponsor’s 
initial  intent  to  apply,  through  the  grant 
application  process,  to  review  by  the  De¬ 
partment,  approval  or  disapproval  of  the 
grant,  and  modification.  These  sections 
also  describe  the  functions  of  prime  spon¬ 
sor  Manpower  Planning  Councils. 

§  97.111  Notification  of  intent  to  apply 
for  prime  sponsorship;  consortium 
agreements. 

(a>  For  fiscal  year  1975,  an  applicant 
interested  in  receiving  financial  assist¬ 
ance  shall  submit  to  the  Secretary, 
with  a  copy  to  the  Governor,  a  notifica¬ 
tion  of  intent  to  apply  for  prime  spon¬ 
sorship  using  the  format  described  in  this 
subpart.  In  subsequent  fiscal  years,  the 
preapplication  for  Federal  Assistance, 
Part  I,  prescribed  by  OMB  Circular 
A-102,  shall  be  used.  Notices  of  intent  for 
fiscal  year  1975  prime  sponsorship  are 
due  by  July  31,  1974  and  by  March  1  for 
all  subsequent  years.  However,  for  pur¬ 
poses  of  fiscal  year  1975  prime  sponsor¬ 
ship,  the  Secretary  may  designate  an  ap¬ 
plicant  as  a  prime  sponsor  without  wait¬ 
ing  for  July  31,  1974,  when,  in  his  opin¬ 
ion,  such  applicant  is  the  legal  or  obvious 
choice  to  act  as  prime  sponsor  for  any 
particular  area.  Applicants  are  invited  to 
submit  such  notifications  immediately. 
Such  notifications  should  be  forwarded 
to  the  National  Office  of  Indian  Man¬ 
power  Programs,  Patrick  Henry  Building, 
601  D  Street  NW.,  Washington,  D.C. 
20213. 

(b)  All  prime  sponsor  notifications  of 
intent  shall  contain  the  following  infor¬ 
mation  : 

(1)  Name  and  address  of  each  prime 
sponsor  applicant;  for  a  consortium, 
name  and  address  of  each  member  of  the 
consortium; 

(2)  Geographic  area  to  be  served;  for 
a  consortium,  geographic  area  for  each 
member; 

(3)  Indian  or  native  American  popu¬ 
lation  of  each  geographic  area; 

(4)  A  statement  indicating  under 
which  sections  of  the  Act  the  appli¬ 
cants)  is  applying  for  prime  sponsor¬ 
ship; 

(5)  For  a  consortium,  certification 
that  the  member  or  entity  established  by 
the  consortium  which  will  serve  as  the 


administrative  unit  has  the  capability 
for  performing  both  the  functions  re¬ 
quired  of  a  governing  body  and  those 
necessary  to  administer  a  comprehensive 
manpower  program; 

(6)  Certification  that  the  plan  to  be 
submitted  by  the  prime  sponsor  or  the 
consortium  will  comply  with  all  re¬ 
quirements  of  law  and  regulation; 

(7)  For  a  consortium,  certification 
that  each  member  has  the  required 
authority  for  entering  into  a  consortium 
agreement; 

(8)  A  statement  from  each  Indian 
tribe,  band,  or  group  which  explains  how 
it  meets  the  definition  for  tribe,  band,  or 
group,  as  contained  in  the  regulations, 
and  a  statement  explaining  the  method 
by  which  the  individual  who  will  be  act¬ 
ing  for  and  on  behalf  of  the  tribe,  band 
or  group  was  selected  (such  statements 
shall  be  attached  to  the  consortium 
agreement) ;  and 

(9)  The  signature  of  the  chief  elected 
official  or  chief  executive  officer  of  the 
prime  sponsor  or  of  each  member  of  a 
consortium. 

(c)  In  addition  to  prime  sponsor  noti¬ 
fications  of  intent,  each  consortium  shall 
submit  to  the  Secretary,  prior  to  exe¬ 
cution  of  the  grant,  a  formal  agreement 
which  includes  the  following: 

(1)  A  statement  that  the  agreement 
has  been  formed  under  the  Comprehen¬ 
sive  Employment  and  Training  Act  of 
1973; 

(2 )  Identification  of  the  member  units 
which  are  parties  to  the  agreement;  i.e., 
the  name  and  address  of  each  Indian 
tribe,  band  or  group  or  each  Alaskan 
native  village  that  is  a  member  of  the 
consortium; 

(3)  Geographic  area  which  will  be 
served  by  the  agreement; 

(4)  Population  to  be  served; 

(5  >  An  attached  letter  from  an  appro¬ 
priate  official  of  each  member  assuring 
that  each  party  signatory  has  the  nec¬ 
essary  authority,  including  any  neces¬ 
sary  legal  authority,  to  enter  into  a 
consortium  agreement  (these  letters  are 
made  a  part  of  the  agreement) ; 

(6)  A  statement  that  the  grant  agree¬ 
ment  with  the  Department  shall  be 
signed  by  the  chief  elected  official  or  chief 
executive  officer  of  each  party  to  the  con¬ 
sortium  agreement;  or  that,  pursuant  to 
a  specific  designation  in  the  consortium 
agreement,  grant  agreements  with  the 
Department  shall  be  signed  by  the  chief 
elected  official  or  chief  executive  officer 
of  one  or  more  of  the  parties  to  the 
consortium  agreement,  or  by  the  chief 
executive  officer  of  the  administrative 
unit  established  under  paragraph  (d)(1) 
of  this  section; 

(7)  A  certification  that,  to  the  extent 
consistent  with  any  applicable  law,  each 
party  signatory  to  the  agreement  accepts 
responsibility  for  the  operation  of  the 
program  (i.e.,  each  member  of  the  con¬ 
sortium,  rather  than  the  administrative 
unit,  has  ultimate  responsibility  for  the 
program’s  operation  and  success) ; 

(8)  A  description  of  the  powers,  func¬ 
tions  and  responsibilities  reserved  by  the 
parties  to  the  agreement,  specifying  the. 
process  by  which  decisions  will  be  made, 


the  process  by  which  each  party  to  the 
agreement  will  review  and  approve  the 
comprehensive  manpower  plan,  and  the 
procedure  by  which  chief  elected  officials 
will  participate  in  the  planning  and  oper¬ 
ation  of  the  program,  if  they  so  desire; 
and. 

(9)  A  statement  of  the  powers,  func¬ 
tions  and  responsibilities  that  will  be 
delegated  to  an  administrative  entity  to 
operate  the  program  and  the  name  and 
organizational  structure  of  that  entity. 

(d) (1)  The  consortium  shall  be  the 
prime  sponsor  under  the  Act.  An  admin¬ 
istrative  unit  or  one  member  of  the  con¬ 
sortium  must  be  designated  to  operate 
the  program. 

(2)  The  division  of  powers,  functions 
and  responsibilities  between  the  consor¬ 
tium  members  and  the  administrative 
unit  must  be  clearly  delineated.  The  ad¬ 
ministrative  unit  shall  be  delegated  all 
powers  necessary  to  administer  the  pro¬ 
gram  effectively,  including  the  power  to 
enter  into  contracts  and  subgrants  and 
other  necessary  agreements,  to  receive 
and  expend  funds,  to  employ  personnel, 
to  organize  and  train  staff,  to  develop 
procedures  for  program  planning  to 
evaluate  program  performance  and  de¬ 
termine  resulting  need  to  reallocate  re¬ 
sources,  and  to  modify  the  grant  agree¬ 
ment  with  the  Department  of  Labor. 
Such  delegation  shall  not  relieve  the 
members  of  the  consortium  of  their  ulti¬ 
mate  responsibility  for  the  use  of  funds. 
The  administrative  arm  should  have  re¬ 
sponsibility  for  the  entire  operation  of 
the  program,  but  the  consortium  mem¬ 
bers  shall  be  reserved  the  right  of  evalua¬ 
tion  and  the  decision  to  reallocate  funds. 

(e)  A  consortium  established  under 
these  regulations  shall  have  a  stated  pe¬ 
riod  of  duration  which  shall  be  at  least 
equal  to  the  period  of  the  grant. 

§  97.112  Prime  sponsor  designation. 

Upon  receipt  of  a  completed  notifica¬ 
tion  of  intent,  the  Secretary  shall  deter¬ 
mine  whether  the  applicant  is  eligible  to 
be  designated  as  a  prime  sponsor  and 
shall  notify  the  applicant  of  his  deter¬ 
mination.  A  grant  application  package 
shall  be  sent  to  each  applicant  deter¬ 
mined  to  be  eligible  for  prime  sponsor¬ 
ship. 

§97.113  Planning  process;  advisory 
councils. 

(a)  General.  To  receive  financial  as¬ 
sistance  under  section  302  of  the  Act,  a 
prime  sponsor  applicant  shall  submit  a 
Comprehensive  Manpower  Plan,  as  set 
out  in  §  97.114.  In  developing  such  a  plan, 
a  prime  sponsor  applicant  may  utilize  the 
planning  councils  set  out  in  this  section. 
The  Secretary  shall  provide  assistance  to 
eligible  applicants  in  the  development 
of  their  plans  pursuant  to  this  subpart. 

(b)  Planning  process.  The  prime  spon¬ 
sor  shall  establish  a  planning  process  for 
the  development  of  its  Comprehensive 
Manpower  Plan.  That  process  may  uti¬ 
lize,  as  appropriate,  the  advisory  coun¬ 
cils  established  pursuant  to  this  section 
and  other  planners  in  the  same  geo- 

,  graphic  area  and  shall  coordinate  with 
and  take  into  consideration  services  be- 
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lng  provided  by  other  groups  and  organi¬ 
zations.  The  Secretary,  in  reviewing 
prime  sponsor’s  plans,  shall  assure  that 
such  coordination  has  occurred.  Hie 
prime  sponsor  shall  make  public  its  ap¬ 
proved  plan  (upon  submission)  and  the 
results  achieved  under  its  plan  at  the  end 
of  each  fiscal  year.  The  prime  sponsor 
may  accomplish  the  above  by  announcing 
in  an  appropriate  publication  that  such 
plan  and  the  results  achieved  may  be  re¬ 
viewed  by  visiting  the  prime  sponsor’s  of¬ 
fice.  The  publication  shall  Include  the 
address  where  the  referenced  documents 
may  be  examined. 

(c)  Prime  sponsor  Manpower  Planning 
Council.  (1)  Each  prime  sponsor  may  es¬ 
tablish  a  Manpower  Planning  Council 
whose  membership  may  Include  repre¬ 
sentatives  from  the  following:  the  client 
community  and  community-based  orga¬ 
nizations,  the  employment  service,  edu¬ 
cation  and  training  agencies,  the  Bureau 
of  Indian  Affairs,  the  Indian  Health 
Service,  business  or  labor.  In  the  case  of 
a  consortium,  any  planning  council  shall 
Include  representatives  from  each  mem¬ 
ber  of  the  consortium.  The  prime  spon¬ 
sor  shall  be  responsible  for  assuring  that 
there  is  coordination  between  its  plan¬ 
ning  councils  and  other  planning  coun¬ 
cils  which  are  Involved  in  manpower 
planning  for  areas  in  geographic  prox¬ 
imity  to  the  prime  sponsor. 

(2)  When  a  prime  sponsor  determines 
to  have  a  planning  council,  the  prime 
sponsor  shall  appoint  all  members,  des¬ 
ignate  one  member  to  be  chairman,  and 
provide  professional,  technical  and  cler¬ 
ical  staff.  The  staff  is  ultimately  respon¬ 
sible  to  the  prime  sponsor.  Costs  of 
meetings,  including  meeting  rooms, 
travel  and  per  diem  may  be  paid  from 
the  prime  sponsor’s  allocation;  however, 
no  salary  or  wages  may  be  paid  to  plan¬ 
ning  council  members  acting  in  their  ca¬ 
pacity  as  members  of  the  council.  All 
meetings  must  be  held  within  the  prime 
sponsors  geographic  area  of  responsibil¬ 
ity.  The  prime  sponsor  planning  coun¬ 
cils  shall  make  recommendations  re¬ 
garding  program  plans,  basic  goals, 
policies  and  procedures,  and  provide  for 
objective  evaluations  and  continuing 
analyses  of  needs  for  employment,  train¬ 
ing  and  related  services  in  the  prime 
sponsorship  area.  These  functions  are 
advisory;  however,  the  prime  sponsor 
should  consider  them  when  exercising 
its  decision-making  responsibility. 

(d)  Regional  planning  meeting.  (1) 
Section  302  prime  sponsors  may  estab¬ 
lish  regional  planning  meetings  of  prime 
sponsors  in  each  region  of  the  Depart¬ 
ment; 

(2)  Such  meetings  shall  be  held  no 
more  than  once  a  year  and  shall  have 
the  following  purposes: 

(1)  Comment  on  each  prime  spon¬ 
sor’s  plan  for  the  coming  year; 

(ii)  Discuss  policies,  basic  goals,  pro¬ 
gram  plans  and  procedures; 

(ill)  Develop  and  make  recommenda¬ 
tions  for  more  effective  coordination  of 
efforts;  and 

(iv)  Select  a  participant  each  year  to 
represent  all  prime  sponsors  in  its  region 
at  any  meeting  on  national  Indian  pol¬ 


icy  which  may  be  called;  the  regional 
group  shall  inform  the  Secretary  of  the 
name  and  address  of  each  designee. 

(3)  Funds  provided  under  the  grant 
may  be  utilized  to  cover  the  costs  of 
holding  the  annual  regional  planning 
meeting  for  selected  representatives 
from  each  prime  sponsor  planning 
council. 

§  97.114  Content  and  description  of 

grant  application. 

(a)  General.  (I)  This  section  de¬ 
scribes  the  grant  application  which 
prime  sponsor  applicants  will  use  to  ap¬ 
ply  for  funds  under  section  302  of  the 
Act.  If  an  applicant  is  also  applying  for 
funds  under  title  n  of  the  Act,  addi¬ 
tional  requirements  set  out  in  Part  96 
must  also  be  followed. 

(2)  A  copy  of  all  forms  and  instruc¬ 
tions  are  contained  in  the  Forms  Prepa¬ 
ration  Handbook. 

(b)  Grant  application  forms — (1)  Ap¬ 
plication  for  Federal  Assistance.  The  Ap¬ 
plication  for  Federal  Assistance  identi¬ 
fies  the  prime  sponsor  applicant  and  the 
amount  of  funds  requested;  it  provides 
information  concerning  the  area  to  be 
served  and  the  number  of  people  expect¬ 
ed  to  benefit  from  the  program.  Forms 
provided  in  OMB  Circular  A-102  for  Part 
I  of  a  grant  application  for  nonconstruc¬ 
tion  are  being  used. 

(2)  Comprehensive  Manpower  Plan. 
The  Comprehensive  Manpower  Plan  Is 
an  explanation  of  how  the  prime  spon¬ 
sor  applicant  intends  to  use  section  302 
funds  and  to  coordinate  its  activities 
with  other  manpower  programs  and  serv¬ 
ices  operating  within  its  jurisdiction.  The 
Comprehensive  Manpower  Plan  consists 
of  the  Program  Narrative  Description, 
the  Program  Transition  Schedule,  the 
Project  Operating  Plan  and  the  Program 
and  Occupational  Summaries  for  Public 
Service  Employment,  all  described  below. 
For  consortium  prime  sponsors,  the  ap¬ 
proved  consortium  agreement  will  be  a 
part  of  the  plan. 

(i)  Program  Narrative  Description. 
The  Program  Narrative  Description  pro¬ 
vides  for  a  narrative  outline  of  the 
proposed  program  under  the  Act.  It  iden¬ 
tifies  and  explains  the  manpower  prob¬ 
lems  within  the  prime  sponsor’s  juris¬ 
diction,  describes  proposed  program 
activities  and  delivery  systems  to  deal 
with  those  problems,  and  projects  the  re¬ 
sults  which  may  be  expected  from  the 
program.  The  program  Narrative  De¬ 
scription  form  requires  a  detailed  state¬ 
ment  on  the  program  Including  the  fol¬ 
lowing  specific  items,  as  appropriate.  The 
Forms  Preparation  Handbook  gives  de¬ 
tailed  instructions  for  these  and  other 
items  on  the  Program  Narrative  Form: 

(A)  Objectives  and  needs  for  as¬ 
sistance:  ( 1 )  Policy  statement  on  pur¬ 
pose  of  program; 

(2)  Description  of  economic  condi¬ 
tions; 

(3)  Description  of  labor  market  cliar- 
acteristics; 

( 4 )  Assessment  of  skill  shortages ; 

( 5 )  Definition  of  manpower  needs ; 

(6)  Statement  of  groups  to  be  served; 


(7)  Statement  on  consideration  of 
priority  groups;  and 

(8)  Statement  of  goals  to  be  accom¬ 
plished. 

(B)  Results  and  benefits  expected: 
(1)  Statement  relating  planned  results 
to  needs; 

(2)  Description  of  “other  activities”  in 
Project  Operating  Plan; 

(3)  Statement  of  how  training  and 
services  will  provide  participants  with 
economic  self-sufficiency;  and 

(4)  Explanation  of  how  training  will 
lead  to  employment  and  enhance  career 
development. 

(C)  Approach:  ( 1 )  Description  of 
planning  system  and  participation  of 
community-based  organizations; 

(2)  Statement  of  strategy  for  ac¬ 
complishing  goals; 

(3)  Description  of  each  program  ac¬ 
tivity  and  service; 

(4)  Description  of  methods  to  be  used 
to  recruit,  select  and  determine  eligibil¬ 
ity  of  participants; 

(5)  Description  of  how  persons  of  lim¬ 
ited  English-speaking  ability  will  be 
served  if  they  represent  a  large  portion 
of  a  prime  sponsor’s  program; 

(6)  Description  of  consideration 
given  programs  of  demonstrated  effec¬ 
tiveness; 

(7)  Description  of  prime  sponsor’s  ad¬ 
ministrative  system ; 

(8)  Description  of  allowance  payment 
system; 

(9)  Explanation  of  any  system  for  ac¬ 
counting  for  placements; 

(10)  Explanation  of  reasons  specific 
delivery  agents  were  selected  Including 
area  skill  centers  and  justification  when 
other  than  existing  facilities  have  been 
selected; 

(11)  Description  of  coordination  with 
deliverers  of  manpower  services  not  sup¬ 
ported  by  the  Act;  and 

(12)  Justification  of  administrative 
costs  planned. 

(D)  Geographic  Location  Served:  De¬ 
scription  of  geographical  locations  to  be 
served. 

(E)  Public  Service  Employment  Pro¬ 
grams:  ( 1 )  Description  of  target  popula¬ 
tion  characteristics  and  significant  seg¬ 
ments  which  need  special  attention; 

(2)  Description  of  unmet  public  serv¬ 
ice  needs  and  priorities; 

(3)  Comparison  of  types  of  jobs  in 
public  service  needs  described  above ; 

(4)  Justification  of  funding  and  job 
allocation  by  area; 

(5)  Description  of  strategy  for  match¬ 
ing  jobs  to  special  veterans  skills; 

(6)  Description  of  plan  for  monitoring 
services  to  significant  segments;  specifi¬ 
cally  disabled  and  special  veterans  and 
welfare  recipients; 

(7)  Orientation  procedures  for  par¬ 
ticipants; 

(8)  Description  of  determination  of 
rates  of  compensation  when  they  differ 
from  what  is  normally  paid  by  employer*; 

(9)  Description  of  actions  to  insure 
compliance  with  personnel  procedures 
and  collective  bargaining  agreements  for 
jobs  about  entry  level; 

(10)  Plans  to  improve  and  expand  em- 


FEDERAL  REGISTER,  VOL.  39,  NO.  124 — WEDNESDAY,  JUNE  26,  1974 


23164 


RULES  AND  REGULATIONS 


ployment  and  advancement  opportunities 
of  the  target  population;  and 

U2)  List  of  governmental  units  to 
which  the  application  must  be  sent  for 

comments. 

(ii)  Program  Transition  Schedule. 
The  Program  Transition  Schedule,  re¬ 
quired  only  in  the  plan  for  fiscal  year 
1975.  requires  the  prime  sponsor  to  list 
the  categorical  manpower  programs  cur¬ 
rently  funded  under  the  Manpower  De¬ 
velopment  and  Training  Act  (MDTA) 
and  the  Economic  Opportunity  Act 
<  EOA  > ,  if  any,  indicating  those  which 
will  be  phased  into  the  operation  of  ac¬ 
tivities  under  the  Act  and  those  to  be 
phased  out.  Current  programs  under 
MDTA  and  EOA  may  be  continued  only 
through  December  31,  1974,  unless  the 
Secretary  approves,  under  special  cir¬ 
cumstances,  for  operation  beyond  that 
date.  The  prime  sponsor  shall  also  de¬ 
scribe  the  system  for  ensuring  continuity 
of  service  for  those  individuals  enrolled 
in  the  categorical  programs  operating  at 
the  time  of  transition. 

(iii)  Project  Operating  Plan.  The 
Project  Operating  Plan  requires  a  prime 
sponsor  to  provide  a  quantitative  state¬ 
ment  of  planned  expenditures,  enroll¬ 
ment  levels,  and  outcomes  for  program 
participants.  It  also  requires  a  prime 
sponsor  to  indicate  planned  expenditures 
for  administration,  allowances,  wages, 
fringe  benefits,  training,  and  services. 

(iv)  Public  Service  Employment  Oc¬ 
cupational  Summary.  The  Occupational 
Summary  requires  a  prime  sponsor  op¬ 
erating  a  public  service  employment 
program  under  the  Act  to  provide  a  de¬ 
scription  of  proposed  job  opportunities, 
occupations  and  wages,  including  a  com¬ 
parison  of  such  wages  for  similar  unsub¬ 
sidized  jobs  in  the  employing  agency. 
The  prime  sponsor  shall  submit  separate 
summaries  for  such  programs  under 
Title  II  and  section  302  of  the  Act. 

(v)  Public  Service  Employment  Pro¬ 
gram  Summary.  The  Program  Summary 
presents  a  distribution  of  public  employ¬ 
ment  jobs  and  funds  to  be  provided  to 
prime  sponsors  and  subgrantees.  It  des¬ 
ignates  the  areas  to  be  served  and  the 
population  of  each  area.  The  prime  spon¬ 
sor  shall  submit  separate  summaries  for 
such  programs  under  Title  n  and  sec¬ 
tion  302  of  the  Act. 

(vi)  Assurances  and  Certification.  The 
Assurances  and  Certification  form  is  a 
signature  sheet  on  which  the  prime  spon¬ 
sor  assures  and  certifies  that  it  will  com¬ 
ply  with  the  Act,  the  regulations  of  the 
Department,  other  applicable  laws,  and 
applicable  circulars  from  the  Office  of 
Management  and  Budget  and  the  Gen¬ 
eral  Services  Administration.  The  assur¬ 
ances  and  certifications  included  in  the 
form  are  as  follows: 

(A)  Compliance  with  the  Act  and 
Regulations; 

(B)  Compliance  with  OMB  circulars 
A-87,  A-95,  A-102,  as  appropriate; 

•  (C)  Legal  authority; 

(D>  Noncompliance; 

(E)  Compliance  with  Title  VI  of  the 
Civil  Rights  Act  of  1964,  as  appropriate; 

(P)  Compliance  with  the  Uniform  Re¬ 
location  Assistance  and  Real  Property 
Acquisitions  Act  of  1970; 


(G)  Compliance  with  the  Hatch  Act 
and  restrictions  on  political  activities; 

(H)  Prohibition  on  use  of  position  for 
private  gain; 

(I)  Access  of  Comptroller  General  and 
Secretary  to  records  and  documents  per¬ 
taining  to  the  Act; 

(J)  Nonsupport  of  religious  facilities; 

(K)  Maintenance  of  required  health 
and  safety  standards; 

(L)  Provision  of  appropriate  work¬ 
man’s  compensation  to  participants; 

(M)  Use  of  funds  under  the  Act  to 
supplement,  rather  than  supplant,  funds 
otherwise  available  and  prohibition  on 
displacement  of  employed  workers  by 
participants  employed  under  the  Act; 

(N)  Training  only  in  occupations 
which  have  reasonable  expectations  for 
unsubsidized  employment  and  which 
provides  for  the  development  of  partici¬ 
pants’  potential  consistent  with  their 
capabilities; 

(O)  Compliance  with  reporting  and 
recordkeeping  requirements  of  the  Act 
and  regulations; 

(P)  Provision  of  required  administra¬ 
tive  and  accounting  controls; 

(Q)  Compliance  with  applicable  stand¬ 
ards  for  working  conditions;  and 

(R)  Specific  assurances  for  public 
service  employment  programs,  as  re¬ 
quired  by  the  Act. 

§97.115  Comment  and  publication  pro¬ 
cedures  relating  to  submission  of 
grant  application. 

(a)  As  provided  in  paragraph  (b)  of 
this  section,  each  prime  sponsor  appli¬ 
cant  shall,  no  later  than  the  date  of  its 
submission  of  an  application  to  the  Sec¬ 
retary,  provide  an  opportunity  for  com¬ 
ment  on  the  application  (secs.  302(c)  (1), 
105(a)  (7)  and  108).  The  purpose  of  such 
comments  will  be  to  provide  for  maxi¬ 
mum  coordination  between  prime  spon¬ 
sors  of  comprehensive  manpower  pro¬ 
grams.  This  procedure  in  no  way  implies 
the  right  of  review  and  approval  and  the 
prime  sponsor  applicant  shall  not  be  un¬ 
der  any  obligation  to  make  any  changes 
in  its  plan  as  a  result  of  any  comments 
received. 

(b)  An  opportunity  to  comment  shall 
be  provided  to: 

(1)  The  Governor; 

(2)  Officials  of  appropriate  units  of 
general  local  government;  and 

(3)  Officials  of  each  identifiable  tribe, 
band,  group  or  Alaskan  native  village,  as 
appropriate,  to  be  served  by  the  prime 
sponsor. 

(c)  Comments  pursuant  to  paragraph 
(b)  of  this  section  shall  be  made  to  the 
prime  sponsor  applicant  within  30  days 
of  the  notice  of  opportunity  to  comment. 

(d)  A  prime  sponsor  applicant  shall 
acknowledge  receipt  of  the  comment  and 
may  respond  to  any  comment  made  pur¬ 
suant  to  this  section  by  providing  the 
commenting  party  with  appropriate  in¬ 
formation  regarding  the  actions  or  re¬ 
visions,  if  any,  the  applicant  intends  to 
take  or  adopt  due  to  the  comment. 

(e)  All  such  comments  and  responses 
shall  be  transmitted  to  the  Secretary 
with  the  grant  application  or,  if  the 
comment  is  received  after  the  application 
submission,  separately  to  the  Secretary. 


§  97.116  Submission  of  grant  applica¬ 
tion. 

(a)  Each  prime  sponsor  applicant  shall 
submit  its  grant  application  to  the  Sec¬ 
retary  on  or  before  a  date  set  by  the 
Secretary. 

(b)  A  grant  application  shall  include 
all  items  set  out  in  §  97.114. 

§  97.117  Standards  for  reviewing  grant 
application. 

(a)  A  grant  application  will  be  re¬ 
viewed  to  determine  if  it  meets  the  re¬ 
quirements  of  the  Act,  the  regulations 
promulgated  under  the  Act,  and  other 
applicable  law. 

(b)  In  reviewing  a  grant  application  as 
provided  in  paragraph  (a)  of  this  section, 
the  Secretary  shall  determine  whether: 

(1)  The  application  is  complete; 

(2)  The  needs  and  priorities  identified 
in  the  application  are  supported  and 
justified  by  the  documentation  provided 
by  the  prime  sponsor; 

(3)  The  planned  expenditures  for  pro¬ 
gram  activities  are  substantiated  by  doc¬ 
umentation  of  the  needs  and  priorities 
identified  in  the  application. 

(4)  The  performance  goals  identified 
in  the  application  are  reasonable  in  light 
of  past  program  experience  in  the  same 
or  similar  activities  and  the  documenta¬ 
tion  provided  by  the  prime  sponsor; 

(5)  Appropriate  arrangements  have 
been  made  to  involve  the  population  to 
be  served  and  community-based  organi¬ 
zations  providing  services  to  Indians  and 
others  of  native  American  descent  in  the 
planning  process  through  representation 
on  the  Prime  Sponsor  Manpower  Plan¬ 
ning  Council  (if  established)  or  partici¬ 
pation  in  the  specific  planning  of  the 
program; 

(6)  The  prime  sponsor  applicant’s 
selection  of  the  method  of  delivery  of 
services  is  supported  by  adequate  docu¬ 
mentation  based  on  availability  and  ca¬ 
pability  of  delivery  agents  and  appropri¬ 
ateness  of  services  for  the  population  to 
be  served  (sec.  105(a)  (3)  (B) ) ; 

(7)  Maximum  efforts  have  been  made 
to  meet  the  goals  of  the  prior  year’s 
plan;  such  efforts  shall  include  monitor¬ 
ing,  evaluation  and  remedial  activities; 

(8)  The  administrative  costs  in  the 
application  are  reasonable  and  provide, 
to  the  maximum  extent  feasible,  for  Fed¬ 
eral  funds  to  be  expended  for  direct  pro¬ 
gram  activities  and  services,  and,  if  ad¬ 
ministrative  costs  exceed  20  percent  of 
total  costs,  whether  the  prime  sponsor 
has  cited  an  adequate  reason  and  pro¬ 
vided  supporting  documentation; 

(9)  The  prime  sponsor  has  adequate 
internal  administrative  controls,  ac¬ 
counting  requirements,  personnel  stand¬ 
ards,  monitoring  and  evaluation  proce¬ 
dures,  availability  for  in-service  training 
and  technical  assistance,  and  such  other 
policies  as  may  be  necessary  to  promote 
the  effective  use  of  funds  provided  under 
section  302  of  the  Act; 

(10)  All  parties  required  to  be  afforded 
an  opportunity  to  comment  on  compre¬ 
hensive  manpower  plans  have  been  af¬ 
forded  such  an  opportunity;  and 

(11)  Any  comment  on  a  Comprehen¬ 
sive  Manpower  Plan  evidences  noncom¬ 
pliance  with  the  Act,  the  regulations  pro- 
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mulgated  pursuant  to  the  Act,  or  any 
other  applicable  law. 

§97.118  Application  approval;  grant 
agreement. 

(a)  Application  for  a  grant  shall  be 
approved  If  it  meets  the  requirements  of 
the  Act,  the  regulations  promulgated  un¬ 
der  the  Act,  other  applicable  law,  and 
if  the  Secretary  determines  that  the 
prime  sponsor  has  demonstrated  maxi¬ 
mum  efforts  to  meet  the  goals  of  the 
prior  year’s  plan. 

(b)  An  application  for  a  grant  from 
a  consortium  shall  be  approved  if,  in  ad¬ 
dition,  an  agreement  among  the  parties 
has  been  submitted  to  and  approved  by 
the  Secretary. 

(c)  A  prime  sponsor  applicant  and  the 
Governor  shall  be  notified  of  action 
taken  on  the  application.  If  an  applica¬ 
tion  is  approved,  the  Secretary  shall  pro¬ 
vide  the  prime  sponsor  with  a  grant 
agreement,  consisting  of  the  Grant  Sig¬ 
nature  Sheet  and  the  Assurances  and 
Certification  form,  and  the  Comprehen¬ 
sive  Manpower  Plan  which  is  included 
by  reference. 

(d)  The  Grant  Signature  Sheet  speci¬ 
fies  the  amount  obligated  by  the  Depart¬ 
ment,  the  term  of  the  grant  and  is 
signed  by  the  Secretary  and  the  prime 
sponsor. 

§  97.119  Application  disapproval. 

(a)  An  application  for  a  grant  shall 
be  disapproved  if  it  falls  to  meet  any 
requirement  of  the  Act,  the  regulations 
promulgated  under  the  Act,  or  any  other 
applicable  law  (secs.  105  and  108) . 

(b)  No  application  shall  be  disap¬ 
proved  solely  because  of  the  percentage 
of  total  funds  devoted  to  any  allowable 
program  activity. 

(c)  No  application  for  a  grant  shall  be 
disapproved  until: 

(1)  The  prime  sponsor  applicant  has 
been  notified  that  its  application  fails 
to  meet  a  requirement  of  the  Act,  regu¬ 
lations  promulgated  under  the  Act,  or 
other  applicable  law;  and 

(2)  The  prime  sponsor  applicant  is 
provided  with  suggestions  as  to  those 
corrective  steps  which  may  be  utilized 
to  remedy  any  defect  found  in  the  appli¬ 
cation;  and 

(3)  The  prime  sponsor  applicant  has 
been  provided  with  a  reasonable  oppor¬ 
tunity,  but  not  less  than  30  days,  to 
remedy  any  defect  found  in  the  appli¬ 
cation,  but  has  failed  to  do  so. 

(d)  When  an  application  is  disap¬ 
proved,  a  notice  of  disapproval  shall  be 
transmitted  to  the  prime  sponsor  and  the 
Governor,  accompanied  by  a  statement  of 
the  grounds  of  the  disapproval.  Such  dis¬ 
approval  shall  not  be  effective  until  notice 
and  opportunity  for  a  hearing  has  been 
provided,  as  required  in  IS  97.190-97.199. 

§  97.120  Use  of  alternative  prime  spon¬ 
sors;  services  by  the  Secretary. 

If  an  application  is  not  filed,  as  re¬ 
quired,  or  Is  denied,  or  if  a  grant  is  ter¬ 
minated  in  whole  or  in  part  during  a 
fiscal  year,  the  Secretary  may  make 
provision  for  the  funds  so  released  to  be 
used  by  another  prime  sponsor  to  service 


the  area  originally  to  be  served  by  the 
primary  prime  sponsor,  or  the  Secretary 
may  serve  such  an  area  directly. 

§  97.121  Modification  of  grant  agree¬ 
ment. 

(a)  The  Grant  Signature  Sheet  shall 
be  used  as  the  Instrument  to  modify  an 
existing  grant  agreement  when  there  is 
a  change  in  (1)  the  term  of  the  grant, 

(2)  the  amount  funded  by  the  grant,  or 

(3)  the  assurances  and  certifications  in¬ 
cluded  in  the  grant  agreement  (secs.  105 
and  108). 

(b)  When  the  term  or  amount  funded 
by  the  grant  is  changed,  the  prime  spon¬ 
sor  shall  also  submit  revised  portions  of 
its  Comprehensive  Manpower  Plan  to 
specifically  identify  the  changes. 

(c)  When  the  term  or  amount  funded 
by  a  grant  is  changed,  the  comments  pro¬ 
cedures  provided  in  §  97.115  shall  be 
followed. 

§  97.122  Modification  of  Comprehensive 
Manpower  Plan.  , 

(a)  General.  Prime  sponsors  may 
make  two  types  of  modifications  to  Com¬ 
prehensive  Manpower  Plans:  major  and 
minor.  The  Secretary  may  also  require 
a  modification  as  described  in  paragraph 

(d)  below. 

(b)  Major  plan  modification.  (1) 
When  a  plan  modification  falls  into  one 
of  the  following  categories  it  will  be  con¬ 
sidered  to  be  a  major  plan  modification: 

(1)  For  grants  of  $100,000  or  less : 

(A)  When  the  cumulative  transfer  of 
funds  among  program  activities  or  cost 
categories  exceeds  $5,000. 

(B)  When  the  total  number  of  indi¬ 
viduals  to  be  served,  planned  enrollment 
levels  for  program  activities,  planned 
placement  terminations,  or  individuals 
to  be  served  within  significant  client 
groups  is  to  be  increased  or  decreased  by 
15  percent  or  more. 

(ii)  For  grants  of  over  $100,000 ; 

(A)  When  the  cumulative  transfer  of 
funds  among  program  activities  or  cost 
categories  exceeds  $10,000  or  5  percent 
of  the  total  grant  budget,  whichever  is 
greater. 

(B)  When  the  total  number  of  individ¬ 
uals  to  be  served,  planned  enrollment 
levels  for  program  activities,  planned 
placement  terminations,  or  individuals  to 
be  served  within  significant  client  groups 
is  to  be  increased  or  decreased  by  15  per¬ 
cent  or  more. 

(2)  A  prime  sponsor  desiring  a  major 
modification  shall  submit  a  revised  Proj¬ 
ect  Operating  Plan  and  a  narrative  ex¬ 
planation  of  the  proposed  changes  to  the 
Secretary  and  shall  provide  for  comment, 
as  set  out  in  |  97.115.  The  Secretary  shall 
notify  the  prime  sponsor  of  final  ap¬ 
proval  or  of  tentative  disapproval  within 
10  days  of  receipt  of  the  proposed  modi¬ 
fication.  Final  Secretary  action  on  dis¬ 
approval  shall  be  taken  within  30  days 
of  the  receipt  of  the  proposed  modifica¬ 
tion.  Appeal  of  any  such  determination 
may  be  obtained  through  the  procedures 
set  out  in  SI  97.190-97.199. 

(c)  Minor  plan  modification.  A  prime 
sponsor  may  make  any  change  in  its 
Project  Operating  Plan  which  is  not  set 
out  in  paragraph  (b)  of  this  section  with¬ 


out  prior  approval  but  show  any  such 
change  in  the  1st  quarterly  progress  re¬ 
port  submitted  to  the  Department  after 
the  change  has  been  made.  At  the  same 
time  this  report  is  submitted,  an  up¬ 
dated  Project  Operating  Plan  will  also 
be  submitted.  Only  those  lines  and  col¬ 
umns  affected  by  the  modification  shall 
be  shown. 

(d)  Secretary  required  modification. 
After  consultation  with  a  prime  sponsor, 
a  modification  may  be  required  by  the 
Secretary  as  necessary  to  assume  com¬ 
pliance  with  applicable  regulations  and 
the  approved  plan. 

Program  Operation 

§  97.130  Program  operation  in  general. 

Sections  97.130-97.142  set  out  the  pro¬ 
gram  operation  requirements  for  com¬ 
prehensive  manpower  services  under  sec¬ 
tion  302  of  the  Act.  The  utilization  of 
fluids  under  section  302  is  conditioned 
upon  adherence  to  the  Act,  the  regula¬ 
tions  promulgated  under  the  Act,  and 
other  applicable  law. 

§  97.131  Basic  responsibilities  of  prime 
sponsors. 

A  prime  sponsor  shall  be  responsible 
for: 

(a)  Compliance  with  plans  and  assur¬ 
ances; 

(b)  Compliance  with  this  subpart; 

(c)  Establishing  priorities  for  receipt 
of  assistance  authorized  under  the  Act 
taking  into  account  the  needs  of  the 
economically  disadvantaged,  unem¬ 
ployed  and  underemployed  residing 
within  its  jurisdiction ; 

(d)  Designing  program  operating  ac¬ 
tivities  which  are,  to  the  maximum  ex¬ 
tent  feasible,  consistent  with  every  par¬ 
ticipant’s  fullest  capabilities  and  will 
lead  to  employment  opportunities  en¬ 
abling  every  participant  to  become  eco¬ 
nomically  self-sufficient  and  will  con¬ 
tribute  to  the  occupational  development 
or  upward  mobility  of  every  participant; 

(e)  Advising  every  participant  of  his 
rights  and  responsibilities  prior  to  en¬ 
tering  the  program  and  granting  the 
opportunity  for  a  fair  hearing  as  pro¬ 
vided  in  §  97.137;  and 

(f)  Making  maximum  efforts  to 
achieve  the  provisions  of  its  plan. 

§  97.132  Eligibility  for  participation  In 
a  Title  III,  Section  302,  Program. 

(a)  An  Indian  or  other  person  of  na¬ 
tive  American  descent  who  is  economi¬ 
cally  disadvantaged,  unemployed,  or  un¬ 
deremployed  (as  defined  in  8  97.103) 
may,  subject  to  paragraph  (b)  of  this 
section,  participate  in  a  program  offered 
by  the  prime  sponsor  under  section  302 
of  the  Act. 

(b)  For  the  purpose  of  participating 
in  a  public  service  employment  program 
under  section  302  of  the  Act,  participa¬ 
tion  is  permitted  for  persons  who  reside 
(as  defined  in  paragraph  (c)  of  this  sec¬ 
tion)  anywhere  within  the  geographical 
area  covered  by  the  prime  sponsor’s 
comprehensive  plan  who  are  unemployed 
or  imderempk>yed,  and  are  otherwise 
eligible  for  participation  consistent  with 
the  requirements  of  sections  205(c), 
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207(c),  and  208  of  the  Act  (sec.  105(a) 
(5)). 

(c)  For  purposes  of  this  section,  the 
term  “residence”  shall  mean  an  indi¬ 
vidual’s  permanent  dwelling  place  or 
home,  both  at  the  time  the  individual 
applies  and  is  selected  for  participation 
in  a  public  service  employment  program 
under  section  302  of  the  Act.  In  deter¬ 
mining  whether  a  particular  place  is  an 
individual’s  dwelling  place  or  home,  the 
intention  of  the  individual  is  the  key  ele¬ 
ment.  Maintenance  of  an  “address”  is  not 
necessarily  the  same  as  maintenance  of 
a  dwelling  place  or  home. 

(d)  Permanent  resident  aliens  may 
participate  in  a  program  under  section 
302  to  the  extent  consistent  with  ap¬ 
plicable  Indian  tribal  law  or  at  the  op¬ 
tion  of  the  section  302  prime  sponsor. 

(e)  Participants  shall  be  selected  from 
Indians  and  others  of  native  American 
descent  who  live  within  the  jurisdiction 
of  the  tribe,  band,  group  or  organization 
acting  as  prime  sponsor. 

(f)  All  Indians  who  are  identified  by 
terms  such  as  “landless”  or  “terminated” 
are  eligible  participants.  Individuals  spe¬ 
cifically  eligible,  but  not  limited  to,  are 
the  following:  the  Lummis  in  Washing¬ 
ton,  the  Menominees  in  Wisconsin,  the 
Klamaths  in  Oregon,  the  Oklahoma  In¬ 
dians,  the  Passamaquoddys,  the  Lumbees 
in  North  Carolina,  the  Penobscots  in 
Maine,  and  the  Eskimos  and  Aleuts  in 
Alaska. 

(g)  No  special  consideration  because 
of  kinship  or  family  relationships  with 
tribal  or  other  officials  may  be  given  to 
persons  applying  for  participation. 

§  97.133  Types  of  manpower  program 
activity  available. 

(a)  A  prime  sponsor  may  provide  any 
type  of  manpower  program  activity 
which  is  consistent  with  the  purposes  of 
section  302  of  the  Act  or  which  are  the 
same  as  or  consistent  with  the  programs 
and  activities  authorized  under  all  titles 
of  the  Act.  Such  program  activities  in¬ 
clude  but  are  not  limited  to  the  develop¬ 
ment  and  creation  of  job  opportunities, 
and  the  training,  education  and  other 
services  needed  to  enable  an  individual 
to  secure  and  retain  employment  at  his 
maximum  capacity.  Program  activities 
should  be  primarily  directed  toward  the 
placement  of  individuals  in  unsubsidized 
employment,  either  directly  at  the  out¬ 
set  of  program  participation  as  a  result 
of  intake  assessment,  or  indirectly 
through  provision  of  training  or  services. 

(b)  A  prime  sponsor  may,  consistent 
with  these  regulations,  determine  the  op¬ 
erating  levels  and  program  activities  in 
its  area.  It  may  select  any  of  the  program 
activities  described  in  paragraph  (c)  of 
this  section  or  devise  other  activities 
within  the  framework  of  the  Act.  No 
prime  sponsor  plan  will  be  disapproved 
solely  because  of  the  percentage  of  funds 
devoted  to  a  particular  program  activity 
(sec.  108(c)). 

(c)  The  basic  types  of  manpower  serv¬ 
ices  available  to  a  prime  sponsor  include, 
but  are  not  limited  to,  the  following: 

(1)  Classroom  training,  (i)  This  pro¬ 
gram  activity  includes  any  training  con¬ 


ducted  in  an  institutional  setting  de¬ 
signed  to  provide  individuals  with  the 
technical  skills  and  information  required 
to  perform  a  specific  job  or  group  of  jobs. 
It  may  also  include  training  designed  to 
enhance  the  employability  of  individuals 
by  upgrading  basic  skills,  through  the 
provision  of  courses  in,  for  instance,  re¬ 
medial  education,  training  in  the  primary 
language  of  persons  of  limited  English- 
speaking  ability,  or  English-as-a-second- 
language  training. 

(ii)  Occupational  training  shall  be  de¬ 
signed  for  occupations  in  which  skill 
shortages  exist  (sec.  105(a)  (6) )  and  such 
training  will  be  provided  onL  for  occu¬ 
pations  for  which  there  is  reasonable  ex¬ 
pectation  of  employment  (sec.  603(10)). 
Such  determination  shall  be  made  by 
the  prime  sponsor,  utilizing  available 
community  resources  such  as  the  local 
SESA  office  and  the  National  Alliance  of 
Businessmen. 

(iii)  Allowances  and  other  benefits  as 
provided  in  §  97.134  may  be  paid  to  par¬ 
ticipants  receiving  training  or  education, 
provided  that  such  allowances  are  not 
paid  for  any  course  having  a  duration  in 
excess  of  104  weeks. 

(2)  On-the-job  training,  (i)  On-the- 
job  training  (OJT)  refers  to  training 
conducted  in  a  work  environment  de¬ 
signed  to  enable  individuals  to  learn  a 
bonafide  skill  or  qualify  for  a  particular 
occupation  through  demonstration  and 
practice  or  both.  Such  training  may  be 
conducted  on  a  “hire  first,  train  later” 
basis,  or  with  ultimate  placement  with  an 
employer  other  than  the  training  organi¬ 
zation.  OJT  may  involve  individuals  at 
the  entry  level  of  employment  or  be  used 
to  upgrade  present  employees  into  oc¬ 
cupations  requiring  higher  skills.  Train¬ 
ing  will  be  designed  to  lead  to  the  maxi¬ 
mum  development  of  participants’ 
potentials  and  to  their  economic 
self-sufficiency. 

(ii)  Inducements  to  employers.  Prime 
sponsors  may  provide  payments  or  other 
inducements  to  public  or  private  employ¬ 
ers  for  the  bona  fide  training  and  related 
costs  of  enrolling  individuals  in  the  pro¬ 
gram  provided  that  payments  to  employ¬ 
ers  organized  for  profit  are  only  made  for 
the  costs  of  recruiting,  training  and  sup¬ 
portive  services  which  are  over  and  above 
those  normally  provided  by  the  employer. 
Direct  subsidization  of  wages  for  partici¬ 
pants  employed  by  private  employers  or¬ 
ganized  for  profit  is  not  an  allowable 
expenditure. 

(iii)  Labor  organization  consultation. 
Where  appropriate,  labor  organizations 
should  be  consulted  in  the  design  and 
conduct  of  on-the-job  training  programs 
where  collective  bargaining  agreements 
exist  with  the  employer. 

(iv)  Participant  benefits.  Wages  and 
other  benefits  provided  to  OJT  partici¬ 
pants  shall  be  in  accordance  with  condi¬ 
tions  specified  in  §97.135. 

(3)  Public  Service  Employment,  (i) 
This  program  activity  includes  training, 
services,  and  other  activities  incident  to 
the  subsidized  employment  of  individuals 
in  the  public  sector.  Operating  conditions 
and  allowable  expenditures,  except  for 
residency  requirements,  applicable  when 


section  302  funds  are  used  for  this  activ¬ 
ity  are  the  same  as  those  used  for  this 
activity  when  Title  II  funds  are  used, 
as  enumerated  in  Part  96  of  this  Title. 

(ii)  Participant  benefits.  Wages  and 
benefits  for  persons  in  a  public  service 
employment  program  shall  be  as  pro¬ 
vided  in  Part  96. 

(4)  Work  experience. 

(i)  This  program  activity  is  designed 
to  enhance  the  future  employability  of 
youth  or  to  increase  the  potential  of 
adults  in  obtaining  a  planned  occupa¬ 
tional  goal. 

(ii)  Work  experience  activities  for 
youth  include  part-time  work  for  stu¬ 
dents  attending  school,  short-term  em¬ 
ployment  for  students  during  summer, 
short-term  employment  for  out-of -school 
youth  adjusting  to  a  work  setting  and 
in  transition  from  school  to  a  job  setting; 
short-term  employment  for  recent  grad¬ 
uates;  and  short-term  or  part-time  em¬ 
ployment  for  those  youth  who  have  no 
definite  occupational  goal  and  for  whom 
no  training  or  job  opportunity  immedi¬ 
ately  exists. 

(iii)  Work  experience  activities  for 
adults  include  part-time  or  short-term 
employment  for  the  chronically  unem¬ 
ployed,  retired  persons,  recently  dis¬ 
charged  military  individuals,  institu¬ 
tional  residents  and  inmates,  and  others 
who  have  not  been  working  in  the  com¬ 
petitive  labor  population  for  extended 
periods  of  time.  In  addition,  it  may  in¬ 
clude  short-term  employment  while  a 
definite  occupational  goal  and  a  training 
or  job  opportunity  is  being  developed. 

(iv)  Program  outcomes  for  work  ex¬ 
perience  participants  include  (A)  return 
to  school;  (B)  enrollment  in  post¬ 
secondary  education;  (C)  enlistment  in 
the  military  services;  and  (D)  enroll¬ 
ment  in  manpower  training. 

(v)  Work  experience  in  the  private 
for  profit  sector  is  prohibited. 

(vi)  Participant  benefits.  Each  partici¬ 
pant  in  a  work  experience  activity  shall 
receive  allowances  or  wages.  Wages  shall 
be  commensurate  with  such  factors  as 
the  types  of  work  performed,  the  geo¬ 
graphical  region  of  the  program,  and  the 
skill  proficiency  of  the  participant,  pro¬ 
vided  that  a  participant’s  hourly  rate 
of  pay  shall  be  at  least  the  highest  of 
(A)  the  minimum  wage  prescribed  by 
State  or  local  law  for  similar  employ¬ 
ment  or  (B)  the  minimum  hourly  wage 
set  out  under  sec.  6(a)(1)  of  the  Fair 
Labor  Standards  Act  of  1938,  as  amended. 
Participants  in  work  experience  activi¬ 
ties  shall  be  provided  workmen’s  com¬ 
pensation  and,  as  appropriate,  other 
manpower  services.  Allowances  shall  be 
provided  as  in  §  97.134. 

(5)  Services  to  participants.  These 
program  activities  are  designed  to  pro¬ 
vide  supportive  manpower  services  which 
are  needed  to  enable  individuals  to  ob¬ 
tain  or  retain  employment  or  to  partici¬ 
pate  in  other  manpower  program  activi¬ 
ties  leading  to  their  eventual  placement 
in  unsubsidized  employment.  Such  serv¬ 
ices  include,  but  are  not  limited  to,  the 
following: 

(I)  Manpower  Services :  . 

(A)  Outreach; 
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(B>  Intake  and  assessment; 

(C)  Orientation; 

(D>  Counseling; 

(E)  Job  development; 

(F)  Job  placement; 

(G)  Transportation;  and 

(ii)  Supportive  Services: 

(A)  Health  care  and  medical  services; 

(B)  Child  care; 

(C)  Residential  support; 

(D)  Assistance  in  securing  bonds; 

(E)  Loans  to  participants  to  enable 
them  to  accept  employment; 

(F)  Family  planning  services,  provided 
that  such  services  are  made  available  to 
an  enrollee  only  on  a  voluntary  basis,  and 
are  not  to  be  a  prerequisite  for  partici¬ 
pation  in,  or  receipt  of,  any  service  or 
benefit  from  the  program;  and 

(G)  Legal  services. 

(6)  Other  activities.  These  are  pro¬ 
gram  activities  which  do  not  fit  into  any 
of  the  above  categories,  including,  but 
not  limited  to,  the  following: 

(i)  Removal  of  artificial  barriers  to 
employment; 

(ii)  Job  restructuring; 

(iii)  Revision  or  establishment  of 
merit  systems; 

(iv)  Development  and  implementa¬ 
tion  of  affirmative  action  plans. 

(7)  Special  program  provision  for  per¬ 
sons  of  limited  English-speaking  ability. 
When  persons  of  limited  English-speak¬ 
ing  ability  constitute  a  significant  portion 
of  a  prime  sponsor’s  program,  the  prime 
sponsor  may  establish  operating  proce¬ 
dures  to  ensure: 

(i)  Teaching  occupational  skills  in  the 
primary  language  of  such  persons  for  oc¬ 
cupations  which  do  not  require  a  high 
proficiency  in  English; 

(ii)  Developing  new  employment  op¬ 
portunities  for  persons  limited  in  Eng¬ 
lish-speaking  ability; 

(iii)  Developing  opportunities  for  pro¬ 
motion  within  existing  employment  situ¬ 
ations  for  such  persons; 

(iv)  Disseminating  appropriate  infor¬ 
mation  and  providing  job  placement  and 
counseling  assistance  in  the  primary  lan¬ 
guage  of  such  persons; 

(v)  Conducting  training  and  employ¬ 
ment  programs  in  the  primary  language 
of  such  persons;  and 

(vi)  Conducting  programs  designed  to 
increase  the  English-speaking  ability  of 
such  persons. 

§97.134  Training  allowances. 

(a)  The  payment  system.  To  assure 
accountability  and  uniformity  and  to  fa¬ 
cilitate  the  necessary  coordination  with 
other  programs,  the  system  for  payment 
of  allowances  under  the  Act  shall  be 
maintained  as  a  unified  system.  In  ad¬ 
dition,  the  delivery  system  selected  by  the 
prime  sponsor  shall  incorporate  a  pro¬ 
cedure  to  obtain  information  concerning 
receipt  of  unemployment  compensation 
by  participants.  The  prime  sponsor  in  se¬ 
lecting  the  delivery  system  for  the  pay¬ 
ment  of  participant  allowances  should 
give  consideration  to  the  use  of  existing 
agencies  which  have  experience  in  oper¬ 
ating  an  allowance  payment  system.  The 
payment  system  shall  include  the  follow¬ 
ing  elements: 


(1)  Determination  of  entitlement  and 
computation  of  amount  to  be  paid; 

(2)  Issuance  and  distribution  of  pay¬ 
ments; 

(3)  Maintenance  of  payment  records 
and  preparation  of  required  reports; 

(4)  Maintenance  of  a  system  to  detect 
and  collect  overpayments;  and 

(5)  Arrangements  with  other  agencies 
to  obtain  necessary  information  to  mini¬ 
mize  duplication  or  unauthorized  pay¬ 
ments.  This  shall  include  arrangements 
with: 

(i)  The  State  employment  security 
agency  for  verification  of  unemployment 
compensation  benefits; 

(ii)  Local  welfare  agencies  for  verifi¬ 
cation  of  public  assistance  payments; 

(iii)  Training  facilities  for  submittal 
of  payment  requests  and  certification  of 
attendance;  and 

(iv)  Other  units  of  government  for 
verification  of  training  allowances  under 
other  Federal,  State  or  local  programs. 

(b)  Selection  of  delivery  agent.  The 
prime  sponsor  is  required  to  provide  a 
unified  allowance  payment  system  either 
directly  or  through  contract  with  other 
organizations  as  it  considers  appropriate 
for  its  particular  circumstances.  The 
prime  sponsor  may  want  to  give  consid¬ 
eration  to  the  Unemployment  Insurance 
service  when  selecting  the  delivery  agent 
for  allowance  payments. 

(c)  Eligibility  for  allowances.  Allow¬ 
ances  may  be  paid  to  participants  re¬ 
ceiving  classroom  training,  education  or 
work  experience  under  section  302. 

(d)  Application  for  unemployment 
compensation.  Participants  should  be 
encouraged  to  apply  for  unemployment 
compensation  benefits  if  they  are  not 
already  receiving  such  benefits. 

(e)  Basic  allowances.  Basic  allowances 
for  one  week,  when  added  to  unemploy¬ 
ment  compensation  payments,  if  any, 
shall  equal  whichever  is  the  highest  of: 

(1)  The  minimum  wage  prescribed  by 
State  or  local  law  for  employment  in 
the  prime  sponsor’s  area;  or 

(2)  The  minimum  hourly  wage  set  out 
under  section  6(a)  (1)  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended,  mul¬ 
tiplied  by  the  number  of  hours  of  train¬ 
ing,  in  which  the  trainee  attends  as  re¬ 
quired,  or  is  absent  for  good  cause. 

(f)  Dependents  allowances.  Basic  al¬ 
lowances  shall  be  increased  by  $5  per 
week  for  each  dependent  over  two,  up 
to  a  maximum  of  four  additional  de¬ 
pendents,  for  a  total  maximum  basic 
allowance  increase  of  $20  for  six  or  more 
dependents. 

(g)  Incentive  allowances  for  persons 
receiving  public  assistance  or  who  are 
in  institutions.  (1)  Incentive  allowances, 
at  the  rate  of  $30  per  week,  are  in  lieu 
of  basic  allowances  and  shall  be  paid  to 
participants  receiving  public  assistance 
or  whose  needs  or  income  are  taken  into 
account  in  determining  such  public  as¬ 
sistance  payments  to  others.  Such  allow¬ 
ances  shall  be  disregarded  in  determin¬ 
ing  the  amount  of  public  assistance  pay¬ 
ments  individuals  are  entitled  to  receive 
under  Federal  or  Federally  assisted  pub¬ 
lic  assistance  programs. 


(2)  Incentive  allowances,  in  lieu  of 
basic  allowances,  but  not  in  excess  of 
such  allowances,  may  be  paid  institu¬ 
tionalized  persons,  including  prison  in¬ 
mates  participating  in  program  activi¬ 
ties.  The  determination  as  to  whether 
such  allowances  will  be  paid,  and  the 
amounts  thereof,  shall  be  made  by  the 
prime  sponsor  in  consultation  with  offi¬ 
cials  of  the  institution.  In  the  case  of 
prison  inmates  all  or  part  of  such  pay¬ 
ments,  as  determined  by  the  prime 
sponsor  and  the  head  of  the  institution, 
may  be  held  in  reserve  and  delivered 
upon  the  participant’s  release  from  the 
institution. 

(h)  Additional  allowances.  Additional 
reasonable  allowances  may  be  provided 
to  participants  in  any  program  activity 
for  meals,  travel,  transportation,  sub¬ 
sistence,  emergency  and  other  purposes. 

(i)  Adjustments  in  allowances.  (1)  No 
allowance  to  which  an  individual  may 
otherwise  be  entitled  shall  be  diminished 
in  any  respect  because  of  receipt  of  a 
separation  payment  provided  under  any 
collective  bargaining  agreement. 

(2)  An  individual’s  allowance  may  be 
adjusted  upward  to  the  degree  that  the 
local  cost  of  living  exceeds  the  national 
norm,  as  approved  by  the  Secretary. 

(3)  Allowances  may  be  reduced  pro 
rata  for  part-time  participation  in  any 
activity  under  section  302. 

(4)  Payment  of  participant  allow¬ 
ances  may  be  reduced  pro  rata  for  ab¬ 
sence  without  good  cause. 

(5)  Periodic  increases  may  be  pro¬ 
vided  as  an  incentive  to  participation. 

(j)  Waivers  of  allowance  payments. 
(1)  The  payment  of  all  or  part  of  the 
allowances  described  in  this  section,  ex¬ 
cept  for  allowances  under  paragraph  (g) 
(1)  of  this  section,  may  be  waived  by  the 
prime  sponsor  in  accordance  with  para¬ 
graph  (j)  (2)  of  this  section. 

(2)  ITie  criteria  for  a  waiver  of  allow¬ 
ance  payments  are  as  follows: 

(i)  The  participants  must  have  re¬ 
sources  from  concurrent  employment  or 
from  sources  which  enable  them  to  sub¬ 
sist  without  such  allowance  payments; 
and 

(ii)  The  waiver  will  increase  the  num¬ 
ber  of  individuals  which  may  be  served 
and  otherwise  promote  the  purposes  of 
the  Act. 

(3)  The  prime  sponsor  will  notify  in 
writing  affected  participants  in  cases  of 
such  waivers. 

(k)  Repayments.  Prime  sponsors  may 
require  participants  to  repay  the  amount 
of  any  overpayment  of  allowances  under 
this  subpart.  An  overpayment  not  repaid 
may  be  set  off  against  any  future  allow¬ 
ance  or  other  benefits  under  the  Act  to 
which  the  participant  may  become  en¬ 
titled.  Where  the  overpayment  was  made 
in  the  absence  of  fault  on  the  part  of  the 
participant,  repayment  shall  be  waived 
where  such  recovery  would  be  against 
equity  and  good  conscience  or  would 
otherwise  defeat  the  purposes  of  the 
program. 
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§  97.135  Wages;  minimum  duration  of 
training  and  reasonable  expectation 
of  employment. 

(a)  Wages.  (1)  Participants  in  public 
service  employment  programs  shall  be 
paid  wages  as  required  by  Part  96  of  this 
title. 

(2)  Participants  in  employment  other 
than  public  service  employment  shall  be 
compensated  by  the  employer  at  such 
rates,  including  periodic  increases,  as  are 
reasonable  considering  such  factors  as 
industry,  geographical  region,  and 
trainee  proficiency.  In  no  event  shall  the 
rate  be  less  than  whichever  is  the  highest 
of  the  following: 

(i)  The  minimum  wage  rate  specified 
in  section  6(a)(1)  of  the  Pair  Labor 
Standards  Act  of  1938,  as  amended; 

(ii)  The  .State  or  local  minimum  wage 
for  the  most  nearly  comparable  covered 
employment; 

(iii)  The  prevailing  rates  of  pay  for 
persons  employed  in  similar  occupations 
by  the  same  employer;  or 

(iv)  The  minimum  entrance  rate  for 
inexperienced  workers  in  the  same  occu¬ 
pation  in  the  establishment  or,  if  the  oc¬ 
cupation  is  new  to  the  establishment,  the 
prevailing  entrance  rate  for  the  occupa¬ 
tion  among  other  establishments  in  the 
community  or  area;  or 

(v)  Any  minimum  rate  required  by  an 
applicable  collective  bargaining  agree¬ 
ment. 

(3)  For  hours  spent  in  the  production 
of  goods  or  services,  the  rate  of  com¬ 
pensation  to  be  paid  to  trainees  by  em¬ 
ployers,  public  or  private,  shall  be  spec¬ 
ified  in  a  written  agreement  entered  into 
by  the  training  or  employing  facility  and 
the  prime  sponsor. 

(b)  Duration,  of  training.  An  individual 
shall  not  be  referred  for  training  in  an 
occupation  which  requires  less  than  two 
weeks  of  preemployment  training  unless 
there  are  immediate  employment  oppor¬ 
tunities  available  in  that  occupation  (sec. 
603(8) ) .  Furthermore,  no  allowances  will 
be  paid  for  any  course  having  a  duration 
in  excess  of  104  weeks  (sec.  111(a)). 

(c)  Reasonable  expectation  of  em¬ 
ployment.  An  individual  shail  not  be 
referred  to  training  unless  the  prime 
sponsor  determines,  after  utilizing  avail¬ 
able  and  appropriate  community  re¬ 
sources,  that  there  is  a  reasonable  ex¬ 
pectation  of  employment  for  such  an 
individual  in  the  occupation  for  which 
he  is  being  trained. 

§  97.136  General  benefits  for  program 
participants. 

Each  participant  in  a  training  or  em¬ 
ployment  program  under  section  302  of 
the  Act  shall  be  assured  of  appropriate 
workmen’s  compensation  (sec.  603(6)). 
Each  participant  in  an  on-the-job  train¬ 
ing  or  public  service  employment  pro¬ 
gram  under  section  302  of  the  Act  shall 
be  assured  of  health  insurance,  retire¬ 
ment  benefits  under  the  circumstances 
indicated  in  {  96.36  and  other  benefits  at 
the  same  levels  and  to  the  same  extent 
as  other  employees  in  the  employment 
situation  and  to  working  conditions  and 
promotional  opportunities  neither  more 


nor  less  favorable  than  such  other  em¬ 
ployees  enjoy  (secs.  208(a)(4)  and  803 
(5)). 

§  97.137  Prime  sponsor  review. 

Each  prime  sponsor  shall  establish  a 
procedure  for  resolving  any  issue  arising 
between  it  and  a  participant  under  sec¬ 
tion  302  of  the  Act.  Such  procedure  shall 
include  an  opportunity  for  an  informal 
hearing  and  a  prompt  determination  of 
any  issue  which  has  not  been  resolved. 
When  the  prime  sponsor  proposes  to  take 
an  adverse  action  against  a  participant, 
such  procedures  shall  also  include  a  no¬ 
tice  setting  forth  the  grounds  for  any 
adverse  action  proposed  to  be  taken  by 
the  prime  sponsor  and  giving  the  par¬ 
ticipant  an  opportunity  to  respond.  No 
individual  subject  to  the  issue  resolution 
requirements  of  this  section  may  initiate 
the  hearing  procedures  of  88  97.190- 
97.199  until  all  remedies  under  this  sec¬ 
tion  have  been  exhausted.  Final  deter¬ 
minations  made  as  a  result  of  the  review 
process  shall  be  provided  to  the  partici¬ 
pant  in  writing.  Such  notice  shall  Include 
the  procedures  by  which  the  participant 
may  appeal  the  final  determination  as  set 
forth  in  S§  97.196-97.199. 

§  97.138  Non-Federal  status  of  partici¬ 
pants. 

Participants  in  a  program  under  sec¬ 
tion  302  shall  not  be  deemed  Federal 
employees  for  any  purpose  including 
Federal  tort  claims  and  shall  not  be  sub¬ 
ject  to  the  provisions  of  law  relating  to 
Federal  employment,  Including  those  re¬ 
lating  to  hours  of  work,  rates  of  compen¬ 
sation,  leave,  unemployment  compensa¬ 
tion,  and  Federal  employment  benefits. 

§  97.1 39  Safety  and  health  requirements 
for  participants. 

Participants  shall  not  be  required  or 
permitted  to  work,  be  trained,  or  receive 
services  in  buildings  or  surroundings  or 
under  conditions  which  are  unsanitary 
or  hazardous  or  dangerous  to  their  safety 
or  health.  In  the  case  of  participants  em¬ 
ployed  or  trained  for  jobs  which  are  in¬ 
herently  dangerous  (e.g.,  fire  or  police 
jobs),  participants  will  be  assigned  in 
accordance  with  appropriate  health  and 
safety  practices  (sec.  603(5) ) . 

§  97.140  Training  for  lower  wage  indus¬ 
tries  ;  relocation  of  industries. 

No  participant  may  be  enrolled  in  any 
activity  or  service  under  this  Act  in  any 
lower  wage  industry  In  jobs  where  prior 
skill  or  training  Is  typically  not  a  pre¬ 
requisite  to  hiring  and  where  labor  turn¬ 
over  is  high,  nor  may  any  authority  con¬ 
ferred  by  this  Act  be  used  to  assist  in  any 
relocation  of  an  establishment  from  one 
area  to  another  unless  the  Secretary  de¬ 
termines  that  such  relocation  will  not 
result  In  an  Increase  In  unemployment  in 
the  area  of  original  location  or  any  other 
area  where  a  business  enterprise  or  a 
company  related  to  it  conducts  business 
operations  (sec.  604(a) ). 

§  97.141  Prime  sponsor  contracts  and 
subgrants. 

(a)  Contracts.  Contracts  may  be  en¬ 
tered  into  between  the  prime  sponsor  and 


any  party,  public  or  private,  for  pur¬ 
poses  set  forth  in  an  approved  Compre¬ 
hensive  Manpower  Plan. 

(b)  Subgrants.  Subgrants  may  be  en¬ 
tered  into  only  between  the  prime  spon¬ 
sor  and  units  of  State  and  local  general 
government,  public  agencies  and  non¬ 
profit  organizations. 

(c)  Prime  sponsor  responsibility  for 
development,  approval,  and  operation  of 
contracts  and  subgrants.  The  prime 
sponsor  is  responsible  for  development, 
approval  and  operation  of  all  contracts 
and  subgrants  and  shall  require  that  its 
contractors  and  subgrantees  adhere  to 
the  requirements  of  the  Act,  the  regula¬ 
tions  promulgated  under  the  Act,  and 
other  applicable  law.  It  shall  require 
contractors  and  subgrantees  to  maintain 
effective  control  and  accountability  over 
all  funds,  property  and  other  assets  cov¬ 
ered  by  the  contract  or  subgrant  (sec. 
105(a)(1)(B)). 

(d)  Cancellation.  If  a  contractor  or 
subgrantee  does  not  comply  with  any  re¬ 
quirement  of  the  Act,  the  regulations 
promulgated  under  the  Act,  and  other 
applicable  law,  the  prime  sponsor  shall 
cancel  the  contract  or  subgrant.  Hie 
prime  sponsor  may  cancel  for  noncom¬ 
pliance  with  additional  conditions  es¬ 
tablished  by  the  prime  sponsor  for  the 
contract  or  subgrant. 

(e)  Continuity  of  service  when  con¬ 
tract  or  subgrant  is  cancelled.  If  a  con¬ 
tract  or  subgrant  is  cancelled,  the  prime 
sponsor  shall  develop  procedures  for  as¬ 
suring  continuity  of  service  to  partic¬ 
ipants  and  provide  adequate  notice  to 
affected  staff  of  the  change  (sec.  105(a) 
(1)  (B) ). 

(f)  Contracts  and  subgrants  extend¬ 
ing  beyond  the  term  of  the  grant.  The 
nature  of  certain  training  programs  may 
make  it  necessary  for  contracts  or  sub- 
grants  to  be  entered  into  by  the  prime 
sponsor  which  will  extend  beyond  the 
term  of  the  grant  under  the  Act.  The 
prime  sponsor  is  authorized  to  enter  into 
contracts  or  subgrants  which  extend  past 
the  termination  date  of  the  grant  but 
such  extension  shall  not  exceed  one  year 
and  shall  be  subject  to  the  provisions  of 
8  97.164  and  8  97.165.  In  such  cases,  the 
grantee  shall  continue  to  be  responsible 
for  the  administration  of  such  contracts 
and  sub  grants. 

(g)  In  addition  to  these  requirements 
concerning  subgrants,  Indian  prime 
sponsors  may  require  that  subgrantees 
and  contractors  agree,  to  the  maximum 
extent  feasible,  to  hire  qualified  Indians 
to  provide  services  called  for  pursuant  to 
the  subgrant  or  contract  in  accordance 
with  42  USC  200Qe-2(l) . 

S  97.142  Cooperative  relationships  be¬ 
tween  prime  sponsor  and  other  man¬ 
power  agencies. 

(a)  Each  prime  sponsor  shall,  to  the 
extent  feasible,  establish  cooperative  re¬ 
lationships  or  linkages  with  other  man¬ 
power  and  manpower-related  agencies 
in  the  area  within  its  Jurisdiction,  in 
particular,  with  agencies  operating  pro¬ 
grams  funded  through  the  Department 
(sec.  105(a)  (3)(D)). 
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(b)  Prime  sponsors  shall,  to  the  extent 
feasible,  notify  the  appropriate  ap¬ 
prenticeship  agency  of  training  activities 
in  apprenticeable  occupations  (sec.  105 

(a)(3)(D)). 

(c)  Any  prime  sponsor  which  intends 
to  provide  services  under  the  Act  to 
recipients  of  Aid  to  Families  with  De¬ 
pendent  Children  (AFDC)  shall  coordi¬ 
nate  such  services  with  the  local  sponsor 
of  the  Work  Incentive  Program,  if  any, 
to  assure  that  the  delivery  of  services 
under  this  Act  is  consistent  with  the 
WIN  requirements.  The  provision  of 
comprehensive  manpower  services  to  re¬ 
cipients  of  AFDC  who  are  required  to 
register  for  the  WIN  program  may  be 
affected  by  provisions  of  Title  IV  of  the 
Social  Security  Act.  Limitations  on 
length  of  training,  requirements  to 
accept  work  in  lieu  of  training,  and  other 
regulatory  requirements  may  affect  the 
AFDC  recipient’s  participation  in  pro¬ 
grams  under  the  Act. 

Grant  Administration 

§  97.150  Grant  administration  in  gen¬ 
eral. 

(a)  Sections  97.150  to  97.170  describe 
Federal  requirements  relating  to  the  ad¬ 
ministration  of  grants  by  prime  sponsors. 

(b)  The  Secretary  will  provide  each 
prime  sponsor  with  the  specific  proce¬ 
dures  to  be  followed  to  comply  with  the 
requirements  of  these  sections  (secs.  603 
(14)  and  613). 

§  97.151  Payment. 

Advance  payments  will  be  made  by 
either  a  letter  of  credit  or  by  U.S.  Treas¬ 
ury  check  to  prime  sponsors  that  demon¬ 
strate  the  willingness  and  ability  to  es¬ 
tablish  procedures  which  will  minimize 
the  time  between  the  transfer  of  funds 
to  them  and  their  disbursement  of  such 
funds. 

§  97.152  Letter  of  credit. 

Grants  will  be  financed  by  means  of  a 
letter  of  credit  when  the  following  con¬ 
ditions  are  met: 

(a)  The  grant  is  for  $250,000  or  more; 

(b)  A  continuing  relationship  exists 
for  at  least  12  months; 

(c)  The  prime  sponsor  can  assure  that 
the  timing  and  amount  of  drawdowns 
will  be  as  close  as  possible  to  disburse¬ 
ment  needs; 

(d)  The  prime  sponsor’s  accounting 
system  will  meet  the  recordkeeping  and 
reporting  requirements  of  this  subpart. 

§  97.153  Payment  by  Treasury  check. 

(a)  A  prime  sponsor  which  does  not 
meet  the  requirements  for  the  letter  of 
credit  will  be  paid  by  Treasury  check. 
The  Secretary  will  determine  whether 
such  payment  will  be  made  on  an  ad¬ 
vance  or  reimbursement  basis.  In  making 
such  a  determination  the  Secretary  will 
consider  the  adequacy  of  the  prime 
sponsor’s  accounting  and  recordkeeping 
system’  with  regard  to  items  3b  and  3c  of 
Attachment  J  to  OMB  Circular  A-102. 

(b)  Advance  by  Treasury  check  will 
provide  for  advanced  payments  through 
use  of  predetermined  payment  schedules 
or  upon  the  request  of  the  prime  sponsor. 
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When  the  request  method  is  used,  pay¬ 
ments  will  be  made  to  a  prime  sponsor 
based  upon  a  request  to  the  national 
office. 

§  97.154  Financial  management  systems. 

(a)  Each  prime  sponsor  and  sub¬ 
grantee  shall  maintain  a  financial  man¬ 
agement  system  which  will  provide 
accurate,  current  and  complete  dis¬ 
closure  of  the  financial  results  of  each 
grant  activity  by  title  of  the  Act,  provide 
the  ability  to  evaluate  the  effectiveness 
of  program  activities  and  meet  the  re¬ 
porting  requirements  of  this  subpart. 

(b)  Each  prime  sponsor  and  sub¬ 
grantee  shall  maintain  its  fiscal  accounts 
in  a  manner  sufficient  to  permit  the  re¬ 
ports  required  by  the  Secretary  to  be  pre¬ 
pared  therefrom. 

§  97.155  Audit  and  evaluation. 

(a)  The  Secretary  of  Labor,  the  Comp¬ 
troller  General  of  the  United  States,  or 
any  of  their  duly  authorized  representa¬ 
tives,  shall  have  access  to  any  books, 
documents,  papers,  and  records  of  the 
State,  local  governments  and  section  302 
prime  sponsors  and  their  subgrantees 
and  contractors  which  are  pertinent  to  a 
specific  grant  program  under  the  Act  for 
the  purpose  of  making  surveys,  audits, 
examinations,  excerpts  and  transcripts 
(sec.  613(2)). 

(b)  The  Secretary  shall  be  responsible 
for  scheduling  surveys,  audits  or  ex¬ 
aminations  of  prime  sponsors  and  their 
subgrantees  and  contractors. 

(c)  The  Secretary  shall,  with  reason¬ 
able  frequency,  survey,  audit  or  examine, 
or  arrange  for  the  survey,  audit  or  ex¬ 
amination  of  prime  sponsors  and  their 
subgrantees  and  contractors  using  cer¬ 
tified  or  licensed  public  accountants. 
Such  surveys,  audits,  or  examinations 
shall  normally  be  conducted  annually 
but  not  less  than  once  every  2  years. 

(d)  Surveys,  audits  and  examinations 
will  conform  to  the  standards  for  Audit 
of  Governmental  Organizations,  Pro¬ 
grams,  Activities,  and  Functions,  issued 
by  the  Comptroller  General  of  the  United 
States  and  guides  issued  by  the  Secre¬ 
tary.  Surveys,  audits  or  examinations 
contracted  by  the  Secretary  will  con¬ 
form,  at  a  minimum,  to  the  first  element 
of  the  Comptroller  General’s  Standards: 
An  audit  to  determine  (1)  whether  finan¬ 
cial  operations  are  properly  conducted, 

(2)  whether  the  financial  reports  are 
fairly  presented,  and  (3)  whether  the 
available  information  indicates  that  the 
entity  has  not  complied  with  applicable 
laws,  regulations  and  administrative  re¬ 
quirements.  Existing  audit  systems, 
where  acceptable  under  the  Comptroller 
General’s  Standards,  will  be  used  to  the 
maximum  possible  extent  (sec.  613(1)). 

(e)  Copies  of  all  audits  will  be  for¬ 
warded  to  the  Secretary. 

§  97.156  Reporting  requirements  in  gen¬ 
eral. 

Each  prime  sponsor  will  be  required  to 
submit  three  periodic  reports  which  will 
be  used  by  the  Secretary  to  assess  its 
performance  in  carrying  out  the  objec¬ 
tives  of  the  Act.  These  three  reports  are; 
(a)  The  Quarterly  Progress  Report,  (b) 


The  Summary  of  Client  Characteristics 
Report,  and  (c)  The  Report  of  Federal 
Cash  Transactions  (sec.  313(b)  and  613). 
Detailed  descriptions  of  these  forms  are 
in  the  Forms  Preparation  Handbook. 

§  97.157  Quarterly  Progress  Report. 

(a)  The  Quarterly  Progress  Report  will 
be  used  to  measure  accomplishments  in 
achieving  objectives  stated  in  the  Project 
Operating  Plan.  It  also  constitutes  the 
prime  sponsor’s  statement  of  costs  in¬ 
curred  and  contains  its  certification  of 
the  correctness  of  the  costs  reported. 

(b)  A  prime  sponsor  shall  include  the 
following  items  in  the  report  together 
with  a  comparison  of  the  same  items  as 
they  appear  in  the  Project  Operation 
Plan  for  the  period  of  the  report: 

(1)  The  total  number  of  individuals 
served  with  granted  funds  during  the 
grant  period; 

(2)  The  total  number  of  individuals 
(participants)  placed  in  self-sustaining 
employment  at  termination  from  the 
project  and  the  number  entering  school, 
other  training  or  military  service; 

(3)  The  level  of  enrollment  associated 
with  the  program  activities; 

(4)  The  distribution  of  total  accrued 
expenditures  among  cost  categories ;  and 

(5)  The  distribution  of  services  among 
significant  segments  of  the  population 
being  served  by  the  program. 

(c)  If  performance  goals  are  not  being 
achieved,  the  Secretary  may  request  ad¬ 
ditional  information  from  prime  sponsors 
including  reasons  for  the  failure  to 
achieve  the  goals. 

(d)  The  Quarterly  Progress  Report  will 
also  permit  prime  sponsors  to  report  on 
objectives  and  accomplishments  other 
than  those  established  by  the  Secretary. 
If  a  prime  sponsor  elects  to  include  these 
other  activities  in  its  report,  they  will  be 
used  by  the  Secretary  in  his  evaluation 
of  the  performance  of  the  prime  spon¬ 
sor’s  program. 

(e)  The  Quarterly  Progress  Report  will 
be  prepared  to  coincide  with  the  ending 
dates  of  Federal  fiscal  year  quarters.  This 
report  should  be  sent  by  prime  sponsors 
to  be  received  by  the  Secretary  no  later 
than  30  days  after  the  end  of  the  report¬ 
ing  period.  If  a  prime  sponsor’s  grant 
period  ends  at  a  date  other  than  the 
Federal  fiscal  year  quarter,  a  fifth  report, 
covering  the  entire  grant  period,  will  be 
required. 

(f)  A  copy  of  the  Quarterly  Progress 
Report  will  be  provided  by  the  prime 
sponsor  to  the  Governor  of  the  State. 

(g)  Accountability  must  be  main¬ 
tained  by  the  prime  sponsor  for  each  of 
the  activities  authorized  under  the  Act. 
Therefore,  a  separate  report  will  be  re¬ 
quired  for  Title  II  and  section  302 
programs. 

(h)  The  Secretary  reserves  the  right 
to  require  the  submittal  of  this  report 
by  prime  sponsors  more  frequently  than 
quarterly  in  cases  of  major  deviation 
from  the  Project  Operating  Plan. 

(i)  Specific  procedures  for  meeting 
these  reporting  requirements  will  be  fur¬ 
nished  to  each  prime  sponsor  in  the 
Forms  Preparation  Handbook. 
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§  97.158  Summary  of  Client  Character¬ 
istics  Report. 

(a)  The  Summary  of  Client  Charac¬ 
teristics  Report  contains  aggregate  char¬ 
acteristics  data  on  all  participants  in  the 
program.  The  Summary  is  to  be  sub¬ 
mitted  to  the  Secretary  with  the 
Quarterly  Progress  Report. 

(b)  The  Summary  will  include 
characteristics  data  aggregated  for  all 
participants,  including  those  who  termi¬ 
nated  from  the  program  and  those  who 
entered  unsubsidized  employment. 

(c)  The  Summary  will  also  aggregate 
wages  before  enrollment  in  the  program 
and  after  placement  and  show  the 
median  wage  for  these  two  categories. 

(d)  Specific  reporting  procedures  and 
appropriate  definitions  will  be  furnished 
to  each  prime  sponsor  in  the  Forms 
Preparation  Handbook. 

§  97.159  Report  of  Federal  Cash  Trans¬ 
actions. 

(a)  Each  prime  sponsor  shall  submit 
periodically  a  report  of  Federal  cash 
transactions.  The  report  will  be  used  to 
monitor  cash  advances  and  to  obtain 
disbursement  information.  This  report 
will  be  submitted  monthly  by  each  prime 
sponsor  receiving  an  annual  grant 
totalling  $1  million  or  more  and  quar¬ 
terly  by  all  other  prime  sponsors  (Sec. 
613(D). 

(b)  Specific  reporting  procedures  will 
be  furnished  to  each  prime  sponsor  in 
the  Forms  Preparation  Handbook. 

§  97.160  Reallocation  of  funds. 

(a)  General.  The  Secretary  may  real¬ 
locate  funds  from  a  prime  sponsor  under 
the  circumstances  and  in  accordance 
with  the  procedures  described  in  this 
section  (secs.  103  (i)  and  602(b) ) . 

(b)  Reallocation  based  on  nonper¬ 
formance.  (1)  When  the  Secretary  con¬ 
siders  through  review  of  the  prime 
sponsor’s  reports,  monitoring  or  audit¬ 
ing  of  the  program  that  its  performance 
may  be  inadequate  or  that  it  may  have 
failed  to  comply  with  the  Act  or  regula¬ 
tions,  he  shall  give  due  notice  and  op¬ 
portunity  for  a  public  hearing  as  pro¬ 
vided  in  8  97.196. 

(2)  If  the  Secretary  then  decides  to 
reallocate  funds  based  on  a  ground  set 
forth  in  paragraph  (b)(1)  of  this  sec¬ 
tion,  he  shall: 

(i)  Revoke  the  prime  sponsor’s  plan 
for  the  area,  in  whole  or  in  part ; 

(iii)  Make  no  further  payments  under 
this  Act  to  the  prime  sponsor,  to  the  ex¬ 
tent  which  he  deems  necessary;  and 
(iii)  Notify  the  prime  sponsor  of  the 
amount  of  funds  which  the  grantee  shall 
return  from  unexpended  funds  paid  to 
the  grantee  during  that  fiscal  year. 

(3)  The  Secretary  shall  make  provi¬ 
sion  for  the  reallocation  of  funds  to  be 
used  by  the  State  or  other  alternative 
prime  sponsor  to  service  the  area  which 
was  served  by  the  prime  sponsor  before 
the  reallocation,  or  the  Secretary  may 
serve  such  an  area  directly  (see  8  97.20) . 

(c)  Reallocation  based  on  need.  (1) 
In  a  limited  number  of  circumstances 
the  Secretary  may  determine  that  the 
unobligated  portion  of  a  prime  sponsor’s 


grant  should  be  reallocated  to  another 
area  because  the  funds  are  not  needed 
where  they  were  originally  allocated. 
Such  reallocations  may  be  made  only 
after  the  9th  month  of  the  fiscal  year  for 
which  the  grant  was  made. 

(2)  Before  reallocating  funds  as  set 
forth  in  paragraph  (c)  (1)  of  this  section, 
the  Secretary  must  determine  that: 

(i)  The  prime  sponsor’s  plan  will  be 
carried  out  without  expending  all  the 
funds  previously  made  available  for  that 
plan;  and, 

(ii)  The  excess  funds  identified  under 
paragraph  (c)  (2)  (i)  of  this  section  can¬ 
not  reasonably  be  expected  to  be  needed 
in  the  following  grant  period. 

(d)  Reallocation.  When  the  Secretary 
determines  that  funds  should  be  reallo¬ 
cated  based  on  the  criteria  in  paragraph 
(c)  of  this  section,  he  will  take  the  fol¬ 
lowing  actions: 

(1)  Notice  of  intent  to  reallocate 
funds.  When  the  Secretary  determines 
that  reallocation  is  appropriate  he  will 
notify  the  prime  sponsor  and  the  appro¬ 
priate  Governor  of  the  proposed  action 
to  remove  funds  from  the  grant.  The  no¬ 
tice  shall  include  the  basis  for  the  pro¬ 
posed  reallocation. 

(2)  Comments  by  prime  sponsor  and 
the  Governor.  The  prime  sponsor  and  the 
Governor  will  be  invited  to  submit  com¬ 
ments  on  a  proposed  reallocation  of 
funds  out  of  their  area.  These  comments 
shall  be  submitted  to  the  Secretary  with¬ 
in  30  days  of  receipt  of  the  notice.  The 
Secretary  shall  consider  these  comments 
before  making  a  final  determination  to 
reallocate. 

(3)  Notification  of  final  determination. 
After  reviewing  any  comments  submitted 
by  the  prime  sponsor  or  Governor,  the 
Secretary  will  notify  them  of  his  deci¬ 
sion.  A  final  decision  to  reallocate  funds 
of  a  prime  sponsor  applicant  will  be  pub¬ 
lished  in  the  Federal  Register. 

(4)  Reallocation  procedures.  In  real¬ 
locating  such  funds  to  supplement  other 
prime  sponsors’  grants,  the  Secretary 
shall  first  consider  the  need  for  addi¬ 
tional  funds  by  other  prime  sponsors 
within  the  same  State.  A  decision  to  in¬ 
crease  a  prime  sponsors’  grant  with  re¬ 
allocated  funds  will  not  be  made  without 
prior  consultation  with  the  prime  spon¬ 
sor  as  to  how  the  funds  will  be  expended 
and  prior  notification  to  the  Governor. 
Such  a  decision  will  be  published  in  the 
Federal  Register  with  an  announcement 
of  the  prime  sponsor  (s)  receiving  addi¬ 
tional  allocations  and  the  amounts. 

§  97.161  Allowable  Federal  cost*. 

(a)  General.  Federal  funds  granted 
under  the  act  may  be  expended  only  for 
purposes  permitted  under  the  provisions 
of  Subpart  1-15.7  of  Title  41  of  the  Code 
of  Federal  Regulations  (OMB  Circular 
A-87) ,  except  as  modified  in  these  reg¬ 
ulations.  Costs  are  intended  to  be  di¬ 
rected  to  increase  the  employability  of 
participants. 

(b)  Restriction.  (1)  Federal  funds 
used  for  public  service  employment  pro¬ 
grams  under  section  302  and  for  any 
programs  under  Title  n  of  the  Act  shall 
not  be  used  for  the  acquisition  of,  or  for 


the  rental  or  leasing  of  supplies,  equip¬ 
ment,  materials  or  real  property,  whether 
these  expenses  are  budgeted  as  direct 
cost,  indirect  cost,  or  overhead  (sec. 
208(a)(7)). 

(2)  No  funds  granted  under  the  Act 
may  be  used  directly  or  ipdirectly,  as  a 
contribution  for  the  purpose  of  obtain¬ 
ing  Federal  funds  under  any  other  law 
of  the  United  States  which  requires  a 
contribution  from  the  grantee  in  order  to 
receive  such  funds,  except  if  authorized 
under  that  law.  However,  the  use  of 
funds  granted  under  the  Act  as  a  match¬ 
ing  contribution  in  order  to  obtain  addi¬ 
tional  funds  under  the  Act  is  not  pro¬ 
hibited. 

(c)  Expenditures  for  repairs,  mainte¬ 
nance  and  capital  improvements  and 
construction.  (1)  Section  302  funds  may 
be  expended  for  building  repairs,  main¬ 
tenance  and  capital  improvements  to 
existing  facilities.  Such  costs  shall  be 
reported  against  the  administration  cat¬ 
egory.  These  costs  must  relate  to  a  fa¬ 
cility  or  building  which  is  used  primarily 
for  programs  under  the  Act  (sec.  602(b) ) . 

(2)  No  funds  for  construction  are  al¬ 
lowable  except  as  part  of  a  training 
program  in  construction  occupations  and 
then  such  costs  are  allowable  only  for 
materials.  Construction  costs  for  train¬ 
ing  programs  shall  be  allowable  only 
when  such  construction  would  not  nor¬ 
mally  be  performed  by  an  outside  con¬ 
tractor. 

(d)  Allowable  cost  categories.  Allow¬ 
able  costs  shall  be  reported  against  the 
following  cost  categories:  administra¬ 
tion,  wages,  training,  fringe  benefits,  al¬ 
lowances,  and  services. 

(1)  Costs  are  allocable  to  a  particular 
cost  category  to  the  extent  of  benefits 
received  by  such  category. 

(2)  All  prime  sponsors  are  required  to 
plan,  control,  and  report  expenditures 
against  the  aforementioned  cost  cate¬ 
gories. 

(e)  Costs  allowable  by  each  cost  cate¬ 
gory.  Within  the  restrictions  set  forth 
under  paragraph  (b)  above,  the  following 
are  the  costs  which  will  be  allowable  by 
cost  category: 

(1)  Administrative  costs.  Administra¬ 
tive  costs  shall  be  limited  to  those  neces¬ 
sary  to  effectively  operate  the  program. 
Such  costs  include  overall  program  ad¬ 
ministration  as  well  as  program  activity 
administration  costs  Incurred  by  prime 
sponsors,  subgrantees,  and  contractors. 
Costs  should  not  generally  exceed  20 
percent  of  the  total  planned  costs  for  a 
grant,  unless  the  Program  Narrative  De¬ 
scription  under  8  97.114(b)  (2)  (i)  sets 
forth  an  explanation  of  how  such  addi¬ 
tional  costs  have  been  determined  and  a 
detailed  documentation  to  support  that 
amount. 

(i)  Direct  and  indirect  costs.  Included 
in  administrative  costs  are  both  direct 
and  indirect  costs.  Direct  costs  are  those 
which  can  be  specifically  identified  as 
relating  to  the  project  and  indirect  costs 
are  those  computed  by  application  of  an 
indirect  cost  rate.  In  determining  the 
reasonableness  of  Indirect  costs,  reliance 
will  be  placed  on  procedures  established 
pursuant  to  OMB  Circular  No.  A-87,  in- 
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eluding  reliance  on  determinations  made 
by  other  Federal  agencies  under  arrange¬ 
ments  made  pursuant  to  A-87. 

(ii)  Types  of  costs.  (A)  Administrative 
costs  include,  but  are  not  limited  to  sal¬ 
aries,  wages  and  fringe  benefits  of  pro¬ 
gram  administrators;  costs  of  consuma¬ 
ble  office  supplies  used  by  program  staff; 
costs  incurred  in  the  development,  prep¬ 
aration,  presentation,  management  and 
evaluation  of  the  program;  the  costs  of 
establishing  and  maintaining  accounting 
and  management  information  systems; 
costs  incurred  in  the  establishment  and 
maintenance  of  Prime  Sponsor  Plan¬ 
ning  Councils;  travel  of  programs  ad¬ 
ministrators;  rent  utilities,  custodial 
services  and  indirect  costs  allowable  to 
the  program;  training  of  staff  and  tech¬ 
nical  assistance  to  contractor  and  sub¬ 
grantee  staff;  costs  of  assistance  to  con¬ 
tractor  and  subgrantee  staff ;  costs  of 
equipment  and  material  to  be  used  by 
staff  participants  excluding  training 
equipment  and  materials;  capital  im¬ 
provements  as  permitted  by  these  regu¬ 
lations;  publication  of  Comprehensive 
Manpower  Plan;  and  audit  services. 
Prime  sponsors  may  be  able  to  lower 
these  costs  by  using  participants  in  the 
administration  of  the  program.  In  such 
event,  wages  and  fringe  benefits  or  al¬ 
lowances  for  such  persons  shall  be 
charged  to  the  subsidized  employment, 
either  traditional  or  for  work  experience. 

(2)  Wages.  All  wages  paid  to  partic¬ 
ipants  receiving  on-the-job  training  in 
public  or  private  nonprofit  organizations, 
and  all  wages  paid  to  participants  in 
transitional  subsidized  employment  will 
be  allowed.  Wages  paid  to  participants 
while  receiving  on-the-job  training  from 
a  private  employer  organized  for  profit 
cannot  be  supported  by  funds  under  the 
Act. 

(3)  Training.  Training  costs  include, 
but  are  not  limited  to  the  following:  sal¬ 
aries  and  fringe  benefits  of  personnel 
engaged  in  providing  training  or  counsel¬ 
ing,  tuition  and  entrance  fees,  and  books 
and  other  teacher’s  aids. 

(4)  Fringe  benefits.  Fringe  benefit 
costs  include,  but  are  not  limited  to  the 
following:  annual,  sick,  court  and  mili¬ 
tary  leave  pursuant  to  an  approved  leave 
system;  employer’s  contribution  for  so¬ 
cial  security;  employees’  life  and  health 
insurance  plans;  unemployment  insur¬ 
ance;  workmen’s  compensation  insur¬ 
ance;  and  retirement  benefits,  provided 
such  benefits  are  granted  under  an  ap¬ 
proved  plan. 

(5)  Allowances.  All  allowances  paid 
to  program  participants  pursuant  to 
§  97.134  of  these  regulations  shall  be 
charged  to  this  cost  category. 

(6)  Services.  Services’  costs  include, 
but  are  not  limited  to  The  following  pur¬ 
suant  to  §  97.133^ 

(i)  Cost  of  supportive  services  such  as 
child  care,  health  care  and  medical  serv¬ 
ices,  residential  support,  assistance  in 
securing  bonds  and  family  planning; 

(ii)  Cost  of  manpower  services  such  as 
outreach,  intake  and  assessment,  orien¬ 
tation,  counseling,  job  development  and 
job  placement; 


(iii)  Administrative  costs  involved  in 
furnishing  of  services  to  participants  are 
not  considered  to  be  services  costs.  This 
includes  any  costs  such  as  rental  of  fa¬ 
cilities  and  utilities,  salary  of  adminis¬ 
trative  staff,  general  administrative  sup¬ 
plies  or  other  costs  which  do  not  relate 
directly  to  the  furnishing  of  services  to 
participants. 

§  97.162  Allocation  of  allowable  costs 
among  program  activities. 

The  program  activities  against  which 
program  costs  shall  be  planned,  con¬ 
trolled  and  reported  upon  are:  Class¬ 
room  training,  on-the-job  training,  sub¬ 
sidized  transitional  employment,  subsi¬ 
dized  work  experience,  services  to  par¬ 
ticipants,  and  other  activities.  The  cost 
categories  under  each  of  these  activities 
are  defined  in  §  97.161(d) .  The  extent  to 
which  these  cost  categories  are  charge¬ 
able  to  specific  program  activities  is  set 
forth  below: 

(a)  Classroom  training.  Cost  cate¬ 
gories  chargeable  are:  administration, 
training,  allowances,  and  services. 

(b)  On-the-job  training.  Cost  cate¬ 
gories  chargeable  are:  administration, 
training,  services,  wages  (with  public  or 
private  nonprofit  employers  only)  and 
fringe  benefits. 

(c)  Transitional  public  service  em¬ 
ployment.  Cost  categories  chargeable 
are:  administration,  wages,  fringe  bene¬ 
fits,  services,  and  training. 

(d)  Work  experience.  Cost  categories 
chargeable  are:  administration,  train¬ 
ing,  services,  allowances,  wages  and 
fringe  benefits. 

(e)  Services  to  participants.  Cost 
categories  chargeable  are : 

(1)  Allowances.  This  includes  all  al¬ 
lowances  paid  to  participants  registered 
for  training  for  short  periods  between 
components. 

(2)  Services.  This  includes  all  man¬ 
power  and  supportive  services  which  are 
not  part  of  another  program  activity 
and  which  are  provided  to  participants 
by  a  prime  sponsor,  contractor  or  sub¬ 
grantee. 

(f)  Other  activities.  Cost  categories 
chargeable  are:  administration,  train¬ 
ing,  allowances,  and  services. 

§  97.163  Basic  personnel  standards  for 
prime  sponsors. 

(a)  Indian  prime  sponsors  will  not  be 
subject  to  the  Intergovernmental  Per¬ 
sonnel  Act  of  1970  but  will  be  required 
to  maintain  adequate  personnel  policies 
and  practices  in  accordance  with  exist¬ 
ing  tribal,  band,  group  or  reservation 
procedures.  Where  no  policies  or  prac¬ 
tices  exist,  standards  for  purposes  of  this 
program  shall  be  developed  and  made 
known  to  all  staff  hired  pursuant  to  a 
section  302  grant. 

(b)  Nepotism.  (1)  No  prime  sponsor  or 
subgrantee  shall  hire,  or  permit  the  hir¬ 
ing  of,  any  person  in  a  position  funded 
under  section  302  of  the  Act  if  a  member 
of  the  person’s  immediate  family  is  em¬ 
ployed  in  an  administrative  capacity  by 
the  prime  sponsor.  For  the  purposes  of 
this  section,  the  term  “immediate  family” 


means  wife,  husband,  son,  daughter, 
mother,  father,  brother,  and  sister;  the 
term  “administrative  capacity”  means 
persons  who  have  selection,  hiring,  or 
supervisory  responsibilities  for  partici¬ 
pants  in  a  program  under  this  title,  or 
operational  responsibilities  for  the  pro¬ 
gram. 

(2)  If  a  subgrantee  has  a  population  of 
less  than  1,000  persons  and  cannot  hire 
program  participants  without  an  imme¬ 
diate  family  member  being  included,  the 
Secretary  may  waive  the  requirement  of 
paragraph  (1)  above,  if  adequate  justi¬ 
fication  is  received  from  such  subgrantee 
that  no  other  persons  within  the  sub¬ 
grantee’s  jurisdiction  are  eligible  and 
available  for  participation. 

(3)  Where  a  tribal  policy  regarding 
nepotism  exists  which  is  more  restrictive 
than  this  policy,  the  prime  sponsor  shall 
follow  the  tribal  rule  in  lieu  of  this  policy. 

§  97.164  Adjustments  in  payments. 

(a)  If  any  funds  are  expended  by  a 
prime  sponsor,  subgrantee,  or  employing 
agency  in  violation  of  the  Act,  the  regu¬ 
lations  or  grant  conditions,  the  Secre¬ 
tary  may  make  necessary  adjustments  in 
payments  on  account  of  such  expendi¬ 
tures. 

(b)  The  Secretary  may  draw  back  un¬ 
expended  funds  which  have  been  made 
available  in  order  to  assure  that  they  will 
be  used  in  accordance  with  the  purposes 
of  the  Act,  or  to  prevent  further  unau¬ 
thorized  or  illegal  expenditures. 

§  97.165  Termination  of  grant. 

(a)  If  a  prime  sponsor  violates  or  per¬ 
mits  a  subgrantee  or  an  employing 
agency  to  violate  the  regulations,  or 
grant  terms  or  conditions  which  the  Sec¬ 
retary  has  issued  or  shall  subsequently 
issue  during  the  period  of  the  grant,  the 
Secretary  may  terminate  the  grant  in 
whole  or  in  part  unless  the  grantee  causes 
such  violation  to  be  corrected  within  a 
period  of  30  days  after  receipt  of  notice 
specifying  the  violation  or  the  deter¬ 
mination  of  the  Secretary,  pursuant  to  a 
hearing  under  §§  97.190-97.199,  if  a  hear¬ 
ing  has  been  held. 

(b)  Termination  shall  be  effected  by  a 
notice  of  termination  which  shall  specify 
the  extent  of  termination  and  the  date 
upon  which  such  termination  becomes 
effective.  Upon  receipt  of  notice  of  term¬ 
ination,  the  grantee  shall:  (1)  discon¬ 
tinue  further  commitments  of  grant 
funds  to  the  extent  that  they  relate  to 
the  terminated  portion  of  the  grant; 
(2)  promptly  cancel  all  subgrants,  agree¬ 
ments,  and  contracts  utilizing  funds 
under  this  grant  to  the  extent  that  they 
relate  to  the  terminated  portion  of  the 
grant;  (3)  settle,  with  the  approval  of 
the  Secretary,  all  outstanding  claims 
arising  from  such  termination;  (4)  sub¬ 
mit,  within  a  reasonable  period  of  time 
after  the  receipt  of  the  notice  of  termi¬ 
nation,  a  termination  settlement  pro¬ 
posal  which  shall  include  a  final  state¬ 
ment  of  all  unreimbursed  costs  related 
to  the  terminated  portion  of  the  grant, 
but  in  case  of  terminations  under  para¬ 
graph  (a)  above,  will  not  include  the 
cost  of  preparing  a  settlement  proposal. 
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§  97.166  Grant  closeout  procedures. 

(a)  The  closeout  of  a  grant  Is  the 
process  by  which  a  Federal  grantor 
agency  determines  that  all  applicable  ad¬ 
ministrative  actions  and  all  required 
work  of  the  grant  have  been  completed 
by  the  grantee  and  the  grantor.  The  fol¬ 
lowing  procedures  will  be  complied  with 
during  this  process  of  determination. 

(b)  Upon  completion  of  the  legal  grant 
period  or  at  such  other  termination  date 
determined  by  the  Secretary,  the  follow¬ 
ing  steps  will  be  taken  by  each  prime 
sponsor: 

(1)  An  immediate  refund  to  the  Sec¬ 
retary  of  any  unencumbered  balance  of 
cash  drawn  down  from  the  letter  of 
credit  or  advanced  by  Treasury  checks. 

(2)  An  immediate  refund  to  the  Sec¬ 
retary  of  any  interest  income  earned  on 
the  granted  money  except  as  provided  in 
§  97.168. 

(3)  A  final  Quarterly  Progress  Report 
w ill  be  prepared  for  each  grant  and  title 
under  which  programs  were  conducted 
under  the  Act;  such  reports  shall  be  sent 
to  the  Secretary. 

(4)  A  final  Report  of  Federal  Cash 
Transactions  shall  be  prepared  and  sent 
to  the  Secretary. 

(5)  A  final  Summary  of  Client  Char¬ 
acteristics  Report  shall  be  prepared  and 
sent  to  the  Secretary. 

(c)  Upon  closeout,  the  Secretary  will 
insure  that: 

(1)  Prompt  payment  Is  made  to  the 
prime  sponsor  for  reimbursement  of  costs 
under  the  grant  being  closed  out. 

(2)  After  the  final  reports  are  received, 
a  settlement  is  made  for  any  upward  or 
downward  adjustments  which  are  made 
to  the  Federal  share  of  the  costs. 

(3)  The  letter  of  credit  is  cancelled. 

(4)  Final  program  and  fiscal  audits  are 
performed  as  soon  as  possible  after  the 
completion  or  termination  date  of  the 
grant. 

§  97.167  Retention  of  records. 

(a)  Grantees  are  required  to  maintain 
records  on  each  program  participant. 
The  following  types  of  information  shall 
be  recorded: 

(1)  Personal  identifying  information; 

(2)  Residence; 

(3)  Work  history  of  the  participant; 

(4)  Program  activities  in  which  the 
client  participated; 

(5)  Supportive  services  received  by 
the  participant;  and 

(6)  Status  of  participant  at  termina¬ 
tion  from  program.  Specific  items,  in¬ 
structions,  and  definitions  are  contained 
in  the  Forms  Preparation  Handbook. 

(b)  Pursuant  to  the  provisions  set  forth 
In  Attachment  C  of  Office  of  Manage¬ 
ment  and  Budget  Circular  A-102,  the 
following  shall  apply  with  regard  to  the 
retention  of  records  pertaining  to  any 
grant  program  under  the  Act  (secs.  603 
(12)  and  613). 

(1)  Financial  records,  supporting  doc¬ 
uments,  statistical  records  and  all  other 
pertinent  records  shall  be  retained  for  a 
period  of  3  years.  No  Federal  require¬ 
ments  for  records  retention  which  exceed 
those  established  by  State  or  local  or  In¬ 
dian  tribal  governments  shall  be  other¬ 


wise  Imposed,  with  the  following  qualifi¬ 
cations: 

(1)  Records  shall  be  retained  beyond 
the  3-year  period  if  audit  findings  have 
not  been  resolved. 

(ii/  Records  for  nonexpendable  prop¬ 
erty  acquired  with  Federal  grant  funds 
shall  be  retained  for  3  years  after  its  dis¬ 
position. 

(iii)  When  grant  program  records  are 
transferred  to  or  maintained  by  the  Sec¬ 
retary,  the  3 -year  retention  requirement 
will  not  be  applicable  to  the  prime  spon¬ 
sor  which  had  administered  that  grant 
program. 

(2)  The  retention  period  shall  start 
from  the  date  of  submission  of  the  an¬ 
nual  or  final  expenditure  report,  which¬ 
ever  applies  to  the  particular  grant. 

(3)  The  substitution  of  microfilm 
copies  in  lieu  of  original  records  may  be 
authorized  by  the  Secretary  upon  request 
of  the  prime  sponsor. 

(4)  The  Secretary  will  request  section 
302  prime  sponsors  to  transfer  grant 
records  to  the  Department’s  custody 
when  it  is  determined  that  such  records 
have  long-term  retention  value.  How¬ 
ever,  suitable  arrangements  to  avoid 
duplicate  recordkeeping  shall  be  made 
where  the  Department  and  any  prime 
sponsor  need  such  records  for  joint  use. 

(5)  The  grantee  agrees  to  maintain 
the  confidentiality  of  any  information  re¬ 
garding  applicants,  project  participants 
or  their  Immediate  families  that  identi¬ 
fies  or  may  be  used  to  identify  them,  and 
which  may  be  obtained  through  applica¬ 
tion  forms,  interviews,  tests,  reports  from 
public  agencies  or  counselors,  or  any 
other  source.  Without  the  permission  of 
the  applicant  or  participant,  such  in¬ 
formation  shall  be  divulged  only  as 
necessary  for  purposes  related  to  the 
performance  or  evaluation  of  the  grant, 
to  persons  having  responsibilities  under 
the  grant,  including  those  furnishing 
services  to  the  project  under  subgrant  or 
contract,  and  to  governmental  author¬ 
ities  to  the  extent  necessary  for  the 
proper  administration  of  law. 

§  97.168  Program  income. 

(a)  The  prime  sponsor  of  section  302 
programs  shall  not  be  held  accountable 
for  Interest  earned  on  grant-in-aid  funds 
pending  their  disbursement  for  program 
purposes  under  the  Act  (OMB  Circular 
A-102) . 

(b)  Section  302  prime  sponsors  shall 
be  required  to  return  to  the  Federal  Gov¬ 
ernment  interest  earned  on  advances  of 
grant-in-aid  funds  in  accordance  with  a 
decision  of  the  Comptroller  General  of 
the  United  States  (42  Comp.  Gen.  289). 

(c)  Proceeds  from  the  sale  of  real  and 
personal  property,  either  provided  by  the 
Federal  Government  or  purchased  in 
whole  or  in  part  with  Federal  funds,  shall 
be  handled  in  accordance  with  Attach¬ 
ment  N  of  OMB  Circular  A-102  pertain¬ 
ing  to  Property  Management. 

(d)  Royalties  received  from  copyrights 
and  patents  during  the  grant  period  shall 
be  retained  by  the  grantee  and  be  added 
to  the  funds  already  committed  to  the 
program.  After  termination  oi  comple¬ 
tion  of  the  grant,  the  Federal  share  of 


royalties  in  excess  of  $200  received  an¬ 
nually  shall  be  returned  to  the  Federal 
grantor  agency  (OMB  Circular  A-102). 

(e)  All  other  program  Income  earned 
during  the  grant  period  shall  be  retained 
by  the  grantee  and,  in  accordance  with 
the  grant  agreement,  shall  be  added  to 
funds  committed  to  the  project  and  be 
used  to  further  program  objectives  (OMB 
Circular  A-102) . 

(f)  The  prime  sponsor  shall  record  the 
receipt  and  expenditure  of  revenues 
(such  as  taxes,  special  assessments,  lev¬ 
ies,  fines,  etc.)  as  a  part  of  grant  project 
transactions. 

§  97.169  Procurement  standards. 

The  standards  to  be  used  for  the  pro¬ 
curement  of  supplies,  equipment,  and 
other  materials  and  services  with  Federal 
grant  funds  are  those  described  in  At¬ 
tachment  O  of  OMB  Circular  A-102. 
These  standards  are  furnished  to  assure 
that  such  materials  and  services  are  ob¬ 
tained  in  compliance  with  the  provisions 
of  applicable  Federal  laws  and  Executive 
Orders. 

§  97.170  Nondiscrimination  and  equal 
employment  opportunities. 

(a)  No  person  shall  on  the  ground  of 
race,  color,  handicap  (as  defined  in  para¬ 
graph  (g)  of  this  section) ,  national  ori¬ 
gin  or  sex  be  excluded  from  participation 
in,  be  denied  the  benefits  of,  or  be  sub¬ 
jected  to  discrimination  under  any  pro¬ 
gram  or  activity  funded  in  whole  or  in 
part  with  funds  made  available  under 
the  Act. 

(b)  When  the  Secretary  determines 
that  a  prime  sponsor  has  failed  to  com¬ 
ply  with  the  requirements  of  paragraph 
(a)  of  this  section,  he  shall  notify  the 
prime  sponsor  of  the  noncompliance  and 
request  the  prime  sponsor  to  secure  com¬ 
pliance.  If  within  a  reasonable  time,  not 
to  exceed  60  days,  the  prime  sponsor  fails 
or  refuses  to  secure  compliance,  the  Sec¬ 
retary  may  terminate  financial  assistance 
under  the  Act;  and 

(1)  May  refer  the  matter  to  the  At¬ 
torney  General  with  a  recommendation 
that  an  appropriate  civil  action  be 
instituted; 

(2)  May  exercise  the  powers  and  func¬ 
tions  provided  by  Title  VI  of  the  Civil 
Rights  Act  Of  1964  (42  USC  2000(d)  ); 
and 

(3)  May  take  other  actions  as  may  be 
provided  by  law. 

(c)  When  a  matter  under  this  section 
is  referred  to  the  Attorney  General,  or 
when  the  Secretary  of  Labor  believes 
that  a  pattern  or  practice  of  discrimina¬ 
tion  exists,  the  Attorney  General  may 
bring  a  civil  action  in  any  appropriate 
United  States  District  Court,  Including 
injunctive  relief. 

(d)  The  Secretary  shall  enforce  the 
provisions  of  paragraph  (a)  of  this  sec¬ 
tion  with  regard  to  discrimination  on  the 
basis  of  sex  in  accordance  with  section 
602  of  the  Civil  Rights  Act  of  1964.  Sec¬ 
tion  603  of  such  Act  shall  apply  with  re¬ 
spect  to  any  action  taken  by  the  Secre¬ 
tary  to  enforce  these  provisions. 

(e)  This  section  shall  not  be  construed 
as  affecting  any  other  legal  remedy  that 
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a  person  may  have  if  that  person  is  ex¬ 
cluded  from  participation  in,  denied  the 
benefits  of,  subjected  to  discrimination 
under,  or  denied  employment  in  connec¬ 
tion  with  any  program  or  activity  re¬ 
ceiving  assistance  under  the  Act. 

(f )  The  prime  sponsor  shall  be  respon¬ 
sible  for  assuring  that  no  discrimination 
prohibited  by  this  section  occurs  in  any 
program  for  which  it  has  responsibility, 
and  shall  establish  an  effective  mechan¬ 
ism  for  this  purpose.  The  prime  sponsor 
may,  as  one  possible  means  of  establish¬ 
ing  this  mechanism,  assign  the  respon¬ 
sibility  for  administering  the  Equal  Em¬ 
ployment  Opportunity  (EEO)  program  to 
one  individual  and  require  subgrantees 
and  contractors  to  prepare  affirmative 
action  plans.  In  such  cases,  the  prime 
sponsor  may  include  in  its  Comprehensive 
Manpower  Plan  a  description  of  its  EEO 
program  and  the  related  affirmative  ac¬ 
tion  plans  of  its  subgrantees  and  con¬ 
tractors,  including  the  procedures  es¬ 
tablished  for  monitoring  these  activities. 

(g)  The  term  “handicapped  individ¬ 
ual”  means  any  individual  who  (1)  has 
a  physical  or  mental  disability  which 
for  such  individual  constitutes  or  results 
in  a  substantial  handicap  to  employ¬ 
ment. 

(f )  The  prime  sponsor  shall  be  respon¬ 
sible  for  assuring  that  no  discrimination 
prohibited  by  this  section  occurs  in  any 
program  for  which  it  has  responsibility, 
and  shall  establish  an  effective  mecha¬ 
nism  for  this  purpose.  The  prime  spon¬ 
sor  may,  as  one  possible  means  of  estab¬ 
lishing  this  mechanism,  assign  the  re¬ 
sponsibility  for  administering  the  Equal 
Employment  Opportunity  (EEO)  pro¬ 
gram  to  one  individual  and  require  sub¬ 
grantees  and  contractors  to  prepare  af¬ 
firmative  action  plans.  In  such  cases,  the 
prime  sponsor  may  include  in  its  Com¬ 
prehensive  Manpower  Plan  a  description 
of  its  EEO  program  and  the  related  af¬ 
firmative  action  plans  of  its  subgrantees 
and  contractors,  including  the  procedures 
established  for  monitoring  these  activi¬ 
ties. 

(g)  The  term  “handicapped  individ¬ 
ual”  means  any  individual  who  (1)  has 
a  physical  or  mental  disability  which 
for  such  individual  constitutes  or  results 
in  a  substantial  handicap  to  employ¬ 
ment  and  (2)  can  reasonably  be  expected 
to  benefit  in  terms  of  employability  from 
an  activity  under  the  Act. 

(h)  The  contents  of  this  section  shall 
be  applicable  to  Indian  programs  funded 
pursuant  to  the  Act,  except  to  the  ex¬ 
tent  that  such  provisions  conflict  with 
42  USC  2000e(b). 

Assessment  and  Evaluation 

§  97.180  Assessment  and  evaluation  in 
general. 

(a)  Sections  97.180  to  97.184  set  forth 
the  assessment  and  evaluation  responsi¬ 
bilities  of  the  prime  sponsor  and  of  the 
Secretary  of  Labor.  The  prime  sponsor 
shall,  as  part  of  its  general  responsibility 
to  carry  out  the  purposes  and  provisions 
of  the  Act,  establish  adequate  program 
management  for  the  purposes  of  examin¬ 
ing,  in  a  systematic  fashion,  the  perform¬ 
ance  of  its  program  in  meeting  the  goals 


and  objectives  contained  in  the  plan  and 
measuring  the  effectiveness  and  impact 
of  its  program  in  resolving  manpower 
problems  identified  in  that  plan  (sec. 
603(14)). 

(b)  The  Secretary  shall  assess  prime 
sponsors  to  determine  whether  they  are 
carrying  out  the  purposes  and  provisions 
of  the  Act  in  accordance  with  their  ap¬ 
proved  plans.  The  Secretary  shall  also 
evaluate  the  overall  programs  and  activ¬ 
ities  conducted  under  the  Act  to  aid  in 
the  overall  administration  of  the  Act 
(sec.  311(c)  (d)  and  313  (b)). 

§  97.181  Responsibilities  of  the  prime 
sponsor. 

(a)  As  prescribed  by  §§  97.150-97.170 
the  prime  sponsor  shall  submit  periodic 
reports  on  the  performance  of  its  pro¬ 
gram  in  relation  to  its  plan  as  required 
by  the  Secretary  (secs.  313(b)  and  603 
(12)).  The  prime  sponsor  shall  imple¬ 
ment  and  maintain  the  necessary  record¬ 
keeping  required  to  complete  these  pe¬ 
riodic  reports.  While  such  recordkeeping 
will  support  reports  to  the  Secretary,  it 
is  principally  for  the  use  of  the  prime 
sponsor  to  provide  basic  internal  man¬ 
agement  information. 

(b)  The  prime  sponsor  is  required  to 
establish  internal  program  management 
procedures  (sec.  603(14))  Such  proce¬ 
dures  shall  be  used  by  the  prime  sponsor 
in  the  monitoring  of  day-to-day  opera¬ 
tions,  to  review  periodically  the  per¬ 
formance  of  the  program  in  relation  to 
program  goals  and  objectives,  and  to 
measure  the  effectiveness  and  impact  of 
program  results  in  terms  of  participants, 
program  activities,  and  the  community. 
The  objective  of  such  procedures  shall  be 
the  improvement  of  overall  program 
management  and  effectiveness. 

(c)  The  prime  sponsor  shall  monitor 
all  activities  for  which  it  has  been  pro¬ 
vided  funds  under  the  Act  to  determine 
whether  the  assurances  and  certifica¬ 
tions  made  in  its  plans  and  the  purposes 
and  provisions  of  the  Act  are  being  met 
and  to  identify  problems  which  may  re¬ 
quire  the  prime  sponsor  to  take  correc¬ 
tive  action  in  order  to  assure  such  com¬ 
pliance.  The  prime  sponsor  shall  ful¬ 
fill  this  monitoring  function  through  the 
use  of  internal  evaluative  procedures, 
the  examination  of  program  data,  or 
through  such  special  analysis  or  check¬ 
ing  as  it  deems  necessary  and  appro¬ 
priate  (secs.  105  (a)  and  (b),  108(d),  and 
603). 

(d)  The  prime  sponsor  shall  coop¬ 
erate  with  the  Secretary’s  evaluation  and 
assessments  by  providing  special  reports 
on  program  activities  and  operations  as 
requested,  the  findings  of  evaluations  of 
effectiveness  and  impact,  and  access  to 
its  records  and  program  operations. 

(e)  When  the  prime  sponsor  finds  that 
operations  do  not  equal  planned  per¬ 
formance,  it  shall  develop  and  imple¬ 
ment  appropriate  corrective  action. 

§  97.182  Responsibilities  of  the  Secre¬ 
tary. 

(a)  As  used  in  this  section  the  term 
“assessment”  refers  to  the  Federal  re¬ 
view  of  plans  and  performance  of  in¬ 
dividual  prime  sponsors  and  the  term 


“evaluation”  refers  to  the  Federal  study 
of  the  overall  effectiveness  and  impact 
of  programs  and  activities  under  the  Act. 

(b)  The  Secretary  has  the  responsi¬ 
bility  to  determine  that  the  prime  spon¬ 
sor  is  operating  in  general  accordance 
with  its  approved  plan  in  carrying  out 
the  purposes  and  provisions  of  the  Act, 
and  has  demonstrated  maximum  efforts 
to  implement  the  provisions  in  its  prior 
year’s  plan. 

(1)  The  Secretary  shall  assess  the 
prime  sponsor’s  program  and  activities 
in  order  to  determine  compliance  with 
assurances  and  certifications  of  its  plan, 
compliance  with  the  purposes  and  pro¬ 
visions  of  the  Act,  and  performance  in 
the  achievement  of  goals  and  objectives 
specified  in  the  approved  plan  (secs.  105, 
108(d)  and  603). 

(2)  Such  assessment  shal’  be  con¬ 
ducted  through  the  review  of  required 
periodic  reports  and  shall  be  supple¬ 
mented  by  special  reports  from  the 
prime  sponsor,  the  examination  of  rec¬ 
ords  maintained  by  the  prime  sponsor, 
selective  on-site  reviews  including  in 
certain  instances,  the  investigation  of 
allegations  or  complaints,  or  other  ex¬ 
amination  as  deemed  necessary  and  ap¬ 
propriate  by  the  Secretary  (secs.  311(c) 
(d),  313(a)  (b),  603(12)  and  108). 

(3)  Assessment  may  also  be  con¬ 
ducted  for  purposes  of  offering  technical 
assistance  or  recommendations  for  cor¬ 
rective  actions  to  prime  sponsors  as  con¬ 
sidered  necessary  or  both. 

(c)  The  Secretary  has  the  responsibil¬ 
ity  to  provide  for  the  continuing  evalua¬ 
tion  of  all  programs  and  activities  con¬ 
ducted  pursuant  to  the  Act.  Such  studies 
shall  include  examination  of : 

(1)  Cost  in  relation  to  effectiveness; 

(2)  Impact  on  communities  and  par¬ 
ticipants; 

(3)  Implications  for  related  programs ; 

(4)  Extent  to  which  needs  of  various 
age  groups  are  met; 

(5)  Adequacy  of  mechanisms  for  the 
delivery  of  services; 

(6)  Opinions  of  participants  about  the 
strengths  and  weaknesses  of  the  pro¬ 
grams; 

(7)  Relative  and  comparative  effective¬ 
ness  of  programs  under  this  Act  and  Part 
C  of  Title  IV  of  the  Social  Security  Act 
(Work  Incentive  Program  for  welfare 
recipients)  (sec.  313(a)  and  (b) ) ; 

(8)  The  effectiveness  of  programs  in 
meeting  the  employment  needs  of  dis¬ 
advantaged,  unemployed  and  underem¬ 
ployed  persons;  and 

(9)  The  extent  to  which  artificial  bar¬ 
riers  restricting  employment  and  ad¬ 
vancement  opportunities  in  agencies  re¬ 
ceiving  funds  under  the  Act  have  been 
removed. 

(d)  The  Secretary  shall  compile,  on  a 
State,  regional  and  national  basis,  in¬ 
formation  obtained  from  periodic  reports 
or* special  reports,  surveys,  or  samples  re¬ 
quired  from  prime  sponsors,  including 
information  on: 

(1)  Enrollee  characteristics,  including 
age,  sex,  race,  health,  education  level,  and 
previous  work  and  employment  experi¬ 
ence; 

(2)  Duration  in  training  and  em¬ 
ployment  situations  Including  informa- 
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tion  on  the  duration  of  program  par¬ 
ticipation  for  at  least  a  year  following 
the  termination  of  participation  in  Fed¬ 
erally  assisted  programs  and  compa¬ 
rable  information  on  other  employees  or 
trainees  or  participating  employers;  and 

<3)  Total  dollar  cost  per  trainee,  in¬ 
cluding  breakdown  between  salary  or  al¬ 
lowance,  training  and  supportive  services 
and  administrative  costs  (sec.  313(b)). 

(e)  Evaluations  carried  out  in  accord¬ 
ance  with  paragraph  (d)  of  this  section 
may  be  conducted  directly  by  Depart¬ 
ment  of  Labor  staff  or  through  contract, 
grant  or  other  arrangement,  as  the 
Secretary  deems  necessary  or  appropri¬ 
ate  (sec.  311(c)). 

§  97.183  Limitation. 

No  prime  sponsor  nor  the  Secretary 
shall,  in  arranging  for  evaluation  of  any 
program  under  the  Act,  utilize  for  such 
evaluation  any  nongovernmental  indi¬ 
vidual,  institution,  or  organization  which 
is  associated  with  that  program  as  a  con¬ 
sultant,  technical  advisor  or  in  any 
similar  capacity  (sec.  604(c) ) . 

§  97.184  Consultation  with  the  Secre¬ 
tary  of  Health,  Education,  and  Wel¬ 
fare. 

The  Secretary  shall  consult  with  the 
Secretary  of  Health,  Education,  and  Wel¬ 
fare  with  respect  to  arrangements  for 
services  of  a  health,  education,  or  welfare 
character  in  plans  under  this  Act.  This 
consultation  shall  focus  on  the  relation¬ 
ship  of  such  services  to  be  delivered 
under  this  Act  with  those  being  delivered 
under  other  applicable  laws  for  which 
the  Secretary  of  Health,  Education,  and 
Welfare  is  responsible. 

Hearings  and  Judicial  Review 
§  97.190  Purpose  and  policy. 

(a)  Sections  97.190-97.199  set  forth 
procedures  established  by  the  Secretary 
for  carrying  out  his  responsibilities  under 
the  Act  for  the  review  of  Comprehensive 
Manpower  Plans  and  applications  for  fi¬ 
nancial  assistance  and  for  the  receipt. 
Investigation,  hearing  and  determina¬ 
tion  of  questions  of  noncompliance  with 
the  requirements  of  the  Act  and  the  regu¬ 
lations  promulgated  under  the  authority 
of  the  Act  (sec.  108) . 

(b)  It  is  the  policy  of  the  Secretary  to 
receive  information  concerning  alleged 
violations  of  any  title  of  the  Act  and  the 
regulations  promulgated  pursuant  there¬ 
to  from  any  person,  section  302  prime 
sponsor,  or  any  unit  of  Federal,  State  or 
local  government,  assistance  in  the  filing 
of  a  formal  allegation  may  be  secured 
from  the  appropriate  Regional  or  Na¬ 
tional  Solicitor’s  Office  by  any  person 
who  desires  and  needs  such  assistance. 

(c)  A  participant  in  a  program  under 
the  Act  must  exhaust  the  administrative 
remedies  established  by  the  prime  spon¬ 
sor  for  resolving  matters  in  dispute  prior 
to  utilizing  the  procedures  under  §§  97.- 
190-97.199.  The  filing  of  such  a  com¬ 
pliant  shall  not,  however,  automatically 
act  as  a  stay  of  the  decision  rendered  by 
the  prime  sponsor.  A  participant  may  ini¬ 
tiate  an  action  under  these  actions  with¬ 
in  30  days  of  any  final  decision  by  a 
prime  sponsor. 


§  97.191  Review  of  plans  and  applica¬ 
tions  ;  violations. 

(a)  The  Secretary  shall  not  finally  dis¬ 
approve  any  Comprehensive  Manpower 
Plans  or  applications  for  financial  assist¬ 
ance  submitted  under  section  302  of  the 
Act,  or  any  modifications,  or  amend¬ 
ments  thereof,  without  first  affording  the 
prime  sponsor  or  prime  sponsor  appli¬ 
cant  submitting  the  plan  or  application 
reasonable  notice  and  opportunity  for  a 
hearing  as  provided  in  S  97.197  et  seq. 

(b)  When  information  available  to  the 
Secretary  indicates  that  a  prime  sponsor 
may  be: 

(1)  Maintaining  a  pattern  or  practice 
of  discrimination  in  violation  of  section 
603(1)  or  section  612(a)  of  the  Act  or 
otherwise  failing  to  serve  equitably  the 
economically  disadvantaged,  unem¬ 
ployed,  or  underemployed  persons  in  the 
area  it  serves; 

(2)  Incurring  unreasonable  adminis¬ 
trative  costs  in  the  conduct  of  activities 
and  program,  as  determined  pursuant  to 
regulation; 

(3)  Failing  to  give  due  consideration 
to  continued  funding  of  programs  of 
demonstrated  effectiveness  including 
those  previously  conducted  under  pro¬ 
visions  of  law  repealed  by  section  614  of 
the  Act  ;  or 

(4)  Otherwise  materially  failing  to 
carry  out  the  purposes  and  provisions  of 
the  Act  or  regulations  Issued  pursuant  to 
the  Act;  he  shall,  before  taking  final  ac¬ 
tion  on  such  grounds,  notify  the  prime 
sponsor  of  his  proposed  action  and  pro¬ 
vide  the  prime  sponsor  a  reasonable 
time  within  which  to  respond.  All  further 
proceedings  shall  be  conducted  as  pro¬ 
vided  in  §  97.197  et  seq. 

(c)  Every  other  person  claiming  legal 
Injury  because  of  any  action  under  the 
Act  may  be  heard  only  by  initiating  a 
complaint  under  §  97.192. 

§  97.192  Complaints;  filing  of  formal 
allegations ;  dismissal. 

(a)  Every  complaint  by  any  complain¬ 
ant,  whether  in  writing  or  not,  shall  be 
filed  as  a  formal  allegation  before  the 
commencement  of  any  Investigation  or 
corrective  action  is  required  under  this 
part. 

(b)  All  formal  allegations  shall  be  filed 
with  the  Secretary.  A  formal  allegation 
so  filed  may  be  withdrawn  only  with  the 
consent  of  the  Secretary. 

(c)  A  formal  allegation  pending  more 
than  6  months  after  filing  because  the 
complainant  has  failed  to  cooperate  or 
make  himself  available  during  investiga¬ 
tion  of  the  matter  may  be  dismissed  by 
the  Secretary  upon  notice  to  the  last 
known  address  of  the  complainant. 

§  97.193  Form. 

(a)  Every  formal  allegation  shall  be 
in  writing  and  signed  by  the  complain¬ 
ant  and  shall  be  sworn  to  before  a  No¬ 
tary  Public  or  other  duly  authorized  per¬ 
son.  A  formal  allegation  need  not  be  in 
any  particular  form  but  should  be  neat, 
legible  and  suitable  for  flat  filing. 

§  97.194  Contents  of  formal  allegations  ; 
amendment. 

(a)  The  formal  allegation  should 

contain  the  following: 


(1)  The  full  name  and  address  of  the 
person  making  the  charge; 

(2)  The  full  name  and  address  of  the 
party  against  whom  the  formal  allega¬ 
tion  is  made  (hereinafter  referred  to  as 
the  respandent(s) ) ; 

(3)  A  clear  and  concise  statement  of 
the  facts,  including  pertinent  dates,  con¬ 
stituting  the  alleged  unlawful  practice; 

(4)  Where  known,  the  provisions  of 
the  Act,  regulations.  Comprehensive 
Manpower  Plan,  and  application  of  the 
prime  sponsor  believed  to  have  been 
violated; 

(5)  A  statement  disclosing  whether 
proceedings  involving  the  acts  com¬ 
plained  of  have  been  commenced  be¬ 
fore  a  State,  local  or  tribal  authority, 
and,  if  so,  the  date  of  such  commence¬ 
ment  and  the  name  of  the  authority; 
and 

(6)  A  statement  that  the  administra¬ 
tive  procedures  established  by  the  prime 
sponsor  have  been,  if  applicable,  followed 
to  completion  by  the  complainant. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  a  formal 
allegation  will  be  considered  to  have 
been  filed  when  the  Secretary  receives 
from  the  complainant  a  written  state¬ 
ment  sufficiently  precise  to  both  identify 
those  against  whom  the  allegations 
are  made  and  to  fairly  afford  the  re¬ 
spondent  an  opportunity  to  prepare  a 
defense.  A  formal  allegation  may  be 
amended  to  cure  technical  defects  or 
omissions,  including  failure  to  swear  to 
the  allegation,  or  to  clarify  and  amplify 
allegations  made  therein,  and  such 
amendments  relate  back  to  the  original 
filing  date.  An  amendment  alleging  addi¬ 
tional  acts  not  directly  related  to  or 
growing  out  of  the  subject  matter  of 
the  original  formal  allegation  will  be 
permitted  only  where  at  the  date  of  the 
amendment  the  allegation  could  not 
have  been  timely  filed  as  a  separate 
formal  allegation  and  the  rights  of  any 
respondent  will  not  be  prejudiced. 

§  97.195  Investigations. 

(a)  The  Secretary  will  make  a  prompt 
investigation  of  each  formal  allegation 
filed  as  provided  in  this  part.  The  in¬ 
vestigation  may  include,  where  appro¬ 
priate,  a  review  of  pertinent  practices 
and  pedicles  of  any  prime  sponsor,  the 
circumstances  under  which  the  possible 
noncompliance  with  the  Act  or  regula¬ 
tions  issued  thereunder  occurred,  and 
other  factors  relevant  to  a  determination 
as  to  whether  the  respondent  has  failed 
to  comply  with  requirements  of  the  Act, 
the  regulations,  and  the  Comprehensive 
Manpower  Plan. 

(1)  If  an  investigation  pursuant  to 
paragraph  (a)  of  this  section  indicates 
to  the  Secretary  a  failure  to  comply  with 
the  Act,  the  regulations,  or  the  Com¬ 
prehensive  Manpower  Plan,  the  Secre¬ 
tary  will  so  inform  the  respondent  and 
the  complainant  and  the  matter  will,  if 
possible,  be  resolved  by  informal  means. 
If  Informal  resolution  does  not  occur 
within  a  reasonable  period  of  time, 
action  will  be  taken  as  provided  in  this 
part  or  as  otherwise  provided  by  law. 

(2)  If  an  investigation  does  not  war¬ 
rant  action  pursuant  to  paragraph  (a) 
(1)  of  this  section,  the  Secretary  will  so 
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inform  the  respondent  and  the  com¬ 
plainant  in  writing. 

Cb)  No  prime  sponsor,  participant, 
respondent  or  other  person  shall  intimi¬ 
date,  threaten,  coerce,  or  discriminate 
against  any  individual  for  the  purpose 
of  interfering  with  any  right  or  privi¬ 
lege  secured  by  the  Act,  the  regulations, 
the  Comprehensive  Manpower  Plan,  or 
the  application  of  a  prime  sponsor  ap¬ 
plicant  because  he  has  made  a  com¬ 
plaint,  formal  allegation,  testified, 
assisted,  or  participated  in  any  manner 
in  an  investigation,  proceeding,  or  hear¬ 
ing  under  this  part.  The  identity  of  every 
complainant  shall  be  kept  confidential 
except  to  the  extent  necessary  to  carry 
out  the  purpose  of  this  part,  including 
the  conduct  of  any  investigation  hearing, 
or  judicial  proceeding  arising 
thereunder. 

§  97.196  Opportunity  for  hearings; 
when  required. 

An  opportunity  for  a  public  hearing 
shall  be  extended  in  each  of  the  follow¬ 
ing  instances: 

(a)  When  the  Secretary  receives  a 
formal  allegation  from  an  affected 
Indian  tribe,  band,  group  or  Alaskan 
native  village  that  a  prime  sponsor  has 
changed  its  Comprehensive  Manpower 
Plan  so  that  it  no  longer  complies  with 
section  302  of  the  Act,  or  that  in  the  ad¬ 
ministration  of  the  plan  there  is  a  failure 
to  comply  substantially  with  any  pro¬ 
vision  of  the  plan  or  with  the  require¬ 
ments  of  section  603  or  604  of  the  Act 
and  the  matter  has  not  been  resolved 
informally  within  a  reasonable  period  of 
time;  or 

(b)  •  After  the  completion  of  an  inves¬ 
tigation,  pursuant  to  §  97.195,  of  any 
formal  allegation  which  indicates  there 
Is  substantial  evidence  of  facts  support¬ 
ing  a  conclusion  of  prcbable  cause  that  a 
violation  of  the  Act,  or  regulations  issued 
pursuant  thereto,  has  occurred  or  is 
occurring,  or  is  about  to  occur,  and  the 
matter  has  not  been  resolved  by  informal 
means;  or 

(c)  When  the  Secretary  has  reason¬ 
able  cause  to  believe  that  a  violation  set 
forth  in  5  97.191(b)  has  occurred,  or 
when  the  Secretary  determines  that  fair¬ 
ness  and  the  effective  operation  of  pro¬ 
grams  under  the  Act  would  be  furthered 
by  an  opportunity  for  a  public  hearing, 
including  a  finding  under  5  97.191  that  a 
hearing  should  be  provided. 

§  97.197  Hearings. 

(a)  Opportunity  for  hearing.  When¬ 
ever  an  opportunity  for  a  hearing  is  re¬ 
quired  by  the  Act,  or  §  97.196,  and  the 
issue  has  not  been  resolved  informally, 
the  Secretary  shall  give  reasonable 
notice  by  registered  or  certified  mail, 
return  receipt  requested,  to  the  affected 
respondent  and  complainant,  if  any.  This 
notice  shall  advise  the  respondent  of  the 
allegations  to  be  heard,  the  proposed 
remedial  actions  which  may  be  taken, 
and  the  matters  of  fact  or  law  asserted 
as  the  basis  for  the  action.  The  notice 
shall  (1)  fix  a  date  not  less  than  20  days 
after  the  date  of  such  notice  within 
which  the  respondent  may  request  the 
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Secretary  that  the  matter  be  scheduled 
for  hearing,  or  (2)  advise  the  respon¬ 
dent  and  the  complainant  that  the 
matter  in  question  has  been  set  by  a 
Hearings  Officer  for  hearing  at  a  stated 
place  and  time.  The  time  and  place  shall 
be  fixed  by  a  Hearing  Officer  in  accord¬ 
ance  with  paragraph  (b)  of  this  section 
and  shall  be  subject  to  change  for  cause. 
A  respondent  may  waive  a  hearing  and 
submit  written  information  and  argu¬ 
ment  for  the  record.  The  failure  of  a 
respondent  to  request  a  hearing  under 
this  section  or  to  appear  at  a  hearing 
for  which  a  date  has  been  set  shall  be 
deemed  to  be  a  waiver  of  the  right  to  a 
hearing  under  the  Act  and  this  subpart 
and  shall  be  respondent’s  consent  to  the 
making  of  a  decision  on  the  basis  of 
such  information  as  is  available. 

(b)  Time  and  place  of  hearings.  Hear¬ 
ings  shall  be  held  in  Washington,  D.C., 
at  a  time  fixed  by  a  Hearings  Officer.  At 
the  request  of  the  respondent  or  De¬ 
partment,  and  upon  a  determination  by 
the  Hearings  Officer  that  the  relative 
conveniences  of  the  respondent  and  De¬ 
partment  so  warrant,  and  no  issue  pre¬ 
sented  involves  a  determination  which 
has  been  made  at  the  Department’s 
national  office  or  can  only  be  made  at 
the  Department’s  national  office,  the 
Hearings  Officer  may  select  a  place  for 
hearing  in  the  city  of  the  regional  office 
of  the  Department. 

(c)  Right  to  counsel.  In  all  proceedings 
under  this  section,  the  respondent  and 
the  Department  shall  have  the  right  to 
be  represented  by  counsel. 

(d)  Procedures,  evidence,  and  record. 

(1)  The  hearing,  decision,  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 
ducted  in  conformity  with  sections  58  of 
the  Administrative  Procedure  Act  and  in 
accordance  with  such  rules  of  procedure 
as  are  proper  (and  not  inconsistent  with 
this  section)  relating  to  the  conduct  of 
the  hearing,  giving  notices  subsequent  to 
those  provided  for  in  paragraph  (a)  of 
this  section,  taking  of  testimony,  ex¬ 
hibits,  arguments  and  briefs,  requests  for 
findings,  and  other  related  matters.  Both 
the  Department  and  the  respondent  shall 
be  entitled  to  introduce  all  relevant  evi¬ 
dence  on  the  issues  as  stated  in  the  notice 
for  hearing  or  as  determined  by  the 
Hearings  Officer  conducting  the  hearings 
at  the  outset  of  or  during  the  hearing. 

(2)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted  pur¬ 
suant  to  this  subpart,  but  rules  or  prin¬ 
ciples  designed  to  assure  production  of 
the  most  credible  evidence  available,  and 
to  subject  testimony  to  test  by  cross- 
examination,  shall  be  applied  where  rea¬ 
sonably  necessary  by  the  Hearings  Of¬ 
ficer  conducting  the  hearing.  The  Hear¬ 
ings  Officer  may  exclude  irrelevant,  im¬ 
material,  or  unduly  repetitious  evidence. 
All  documents  and  other  evidence  of¬ 
fered  or  taken  for  the  record  shall  be 
open  to  examination  by  the  parties  and 
opportunity  shall  be  given  to  refute  facts 
and  arguments  advanced  on  either  side 
of  the  issues.  A  transcript  shall  be  made 
of  the  oral  evidence  except  to  the  extent 
the  substance  thereof  is  stipulated  for 
the  record.  All  decisions  shall  be  based 
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upon  the  hearing  record  and  written 
findings  shall  be  made. 

(3)  The  general  provisions  governing 
discovery  as  provided  in  the  Rules  of 
Civil  Procedure  for  the  United  States 
District  Court,  Title  V,  28  U.S.C.,  Rules 
26  through  37,  may  be  made  applicable 
in  any  hearing  conducted  under  this 
part  to  the  extent  that  the  Hearings  Of¬ 
ficer  concludes  that  their  use  would  pro¬ 
mote  the  efficient  advancement  of  the 
hearings. 

(4)  When  a  public  officer  is  a  respond¬ 
ent  in  a  hearing  in  his  official  capacity 
and,  during  its  pendency,  he  dies,  re¬ 
signs,  or  otherwise  ceases  to  hold  office, 
the  proceeding  does  not  abate  and  his 
successor  is  automatically  substituted  as 
a  party.  Proceedings  following  the  sub¬ 
stitution  shall  be  in  the  name  of  the 
substituted  party,  but  any  misnomer  not 
affecting  the  substantive  rights  of  the 
parties  shall  be  disregarded.  An  order  of 
substitution  may  be  entered  at  any  time, 
but  the  omission  to  enter  such  an  order 
shall  not  affect  the  substitution. 

(e)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute  noncompliance 
with  this  part  with  respect  to  two  or 
more  programs  to  which  this  subpart  ap¬ 
plies  or  noncompliance  with  this  subpart 
and  the  regulations  of  one  or  more  other 
Federal  departments  or  agencies,  the 
Secretary  may,  by  agreement  with  such 
other  department  or  agencies,  where  ap¬ 
plicable,  provide  for  the  conduct  of  con¬ 
solidated  or  joint  hearings  and  for  the 
application  to  such  hearings  of  rules  of 
procedure  not  inconsistent  with  this 
subpart.  Final  decisions  in  such  cases, 
insofar  as  this  subpart  is  concerned,  shall 
be  made  in  accordance  with  §  97.198. 

(f)  Hearings  officers.  Hearings  shall  be 
held  before  an  Administrative  Law  Judge 
of  the  Department  or  by  such  other  per¬ 
son  as  may  be  designated  by  the  Secre¬ 
tary. 

§  97.198  Initial  certification,  decisions 
and  notices. 

(a)  Authority  of  hearings  officer  to 
render  decision.  The  Administrative  Law 
Judge,  or  other  person  designated  to 
hear  the  matter,  shall  make  an  initial 
decision,  if  so  authorized  (See  97.197(f) ) , 
or  certify  the  entire  record  including  his 
recommended  findings  of  fact,  conclu¬ 
sions  of  laws,  and  proposed  decision  to 
the  Secretary  for  a  final  decision,  and 
a  copy  of  such  initial  decision  or  certi¬ 
fication  shall  be  mailed  to  the  respondent 
and  the  complainant.  When  an  initial 
decision  is  made  the  respondent  may, 
within  30  days  of  mailing  of  such  notice 
of  initial  decision,  file  with  the  Secretary 
his  exceptions  to  the  initial  decision, 
with  his  reasons  therefor.  In  the  absence 
of  exceptions,  the  Secretary  may  on  his 
own  motion  within  45  days  after  the 
initial  decision  serve  on  the  respondent 
a  notice  that  he  will  review  the  decision. 
Upon  the  filing  of  such  exceptions  or  of 
such  notice  of  review  the  Secretary  shall 
review  the  initial  decision  and  issue  his 
own  decision  thereon  including  the  rea¬ 
sons  therefor.  The  decision  of  the  Sec¬ 
retary  shall  be  mailed  promptly  to  the 
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respondent  and  the  complainant,  if  any. 
In  the  absence  of  either  exceptions  or  a 
notice  of  review  the  initial  decision  shall 
constitute  the  final  decision  of  the 
Secretary. 

(b)  Decisions  on  record  or  review  by 
the  Secretary.  Whenever  a  record  is  cer¬ 
tified  to  the  Secretary  for  decision  or 
he  reviews  an  initial  decision  pursuant 
to  paragraph  (a)  of  this  section,  the  re¬ 
spondent  shall  be  given  reasonable  op¬ 
portunity  to  file  with  him  briefs  or  other 
written  statements  of  its  contentions.  A 
copy  of  the  final  decision  of  the  Secre¬ 
tary  shall  be  given  in  writing  to  the  re¬ 
spondent  and  to  the  complainant,  if  any. 

(b)  Decisions  on  record  where  a  hear¬ 
ing  is  waived.  Whenever  a  hearing  is 
waived  under  this  part  a  decision  shall 
be  made  by  the  Secretary  on  the  record 
and  a  copy  of  such  decision  shall  be 
given  in  writing  to  the  respondent,  and 
to  the  complainant,  if  any. 


(c)  Rulings  required.  Each  decision  of 
an  Administrative  Law  Judge  or  the  Sec¬ 
retary  shall  set  forth  his  ruling  on  each 
finding,  conclusion,  or  exception  pre¬ 
sented,  and  shall  identify  the  require¬ 
ment  or  requirements  Imposed  by  or  pur¬ 
suant  to  the  Act  or  regulations  issued 
thereunder  with  which  it  is  found  that 
the  respondent  has  failed  to  comply. 

(d)  Content  of  orders.  The  final  deci¬ 
sion  may  provide  for  suspension  or  ter¬ 
mination  of,  or  refusal  to  grant  or  con¬ 
tinue  Federal  financial  assistance,  in 
whole  or  in  part,  under  the  program  in¬ 
volved  in  accordance  with  the  Act  and 
may  contain  such  terms,  conditions,  and 
other  provisions  as  are  consistent  with 
and  will  effectuate  the  purposes  of  the 
Act  and  regulations  issued  thereunder, 
including  provisions  designed  to  assure 
that  no  Federal  financial  assistance  will 
thereafter  be  extended  under  such  pro¬ 
gram  to  the  respondent  determined  by 


such  decision  to  be  in  default  in  its  per¬ 
formance  of  an  assurance  given  by  it 
pursuant  to  the  Act  or  regulations  issued 
thereunder,  or  to  have  otherwise  failed  to 
comply  with  the  Act  or  regulations  issued 
thereunder,  unless  and  until  it  corrects 
its  noncompliance  and  satisfies  the  Sec¬ 
retary  that  it  will  fully  comply  with  the 
Act  and  regulations  issued  thereunder. 

§  97.199  Judicial  review. 

Action  taken  pursuant  to  Sec.  108  of 
the  Act  is  subject  to  judicial  review  as 
provided  in  sec.  109  of  the  Act.  All  other 
action  initiated  under  the  Act  and  regu¬ 
lations  issued  thereunder  shall  be  final 
upon  a  determination  by  the  Secretary. 

Signed  in  Washington,  D.C.  this  19th 
day  of  June  1974. 

Peter  J.  Brennan, 
Secretary  of  Labor. 

[FR  Doc.74-14391  Filed  0-25-74; 8: 48  ami 
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